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This supplement has been created in the run up to the general election 2019. At this point
in time every major political party has said it will either stop or review the IR35 changes in
the private sector which are currently scheduled for April next year. But even if the result
of the election delivers a government with that intention, will it actually happen?
Given the other items on the agenda in the election, IR35 could easily be forgotten, or
more likely shoved into the background. Even with the promise of a review, the rules may
be implemented as they stand with further possible change when a review occurs, some
time after the dust settles.
Whatever happens the workplace is not being given the benefit of being able to take
a breath or stand still while the debate and election plays out. The IR35 deadline stands
firm and the only way the employment supply chain will be compliant is if action is
taken now.
In the next pages you’ll find everything you need to make the changes required and
pursue the right strategy for your recruitment business. The stakes are increasingly
high and recruiters cannot afford to be indecisive. Now is the time to act and realise
the commercial advantage.

CONTENTS
07 INTRO: FIGURES AND
FORECASTS

25 IMPACT 1: THE RECRUITING
EFFECT

09 BACKSTORY: HOW WE GOT
HERE

29 IMPACT 2: THE WIDER
EFFECT

15 FINANCE: MANAGING
THE COST

33 SUPPLIER VOICE

19 STRATEGY: A WAY
FORWARD
22 CONTEXT: THE
CIRCUMSTANCE OF CHANGE

22

Subscribe online: www.theglobalrecruiter.com
Publisher: Gary King E gary@theglobalrecruiter.com
Editorial: Simon Kent T +44 (0)1923 723990 E editorial@theglobalrecruiter.com E simon@theglobalrecruiter.com
Advertising: Trevor Dorrell T +44 (0)1923 723990 E sales@theglobalrecruiter.com E trevor@theglobalrecruiter.com
Marketing & Communications: Leigh Abbott T +44 (0)1923 723990 E leigh@theglobalrecruiter.com
Design & Production: Julie Harris T +44 (0)1923 723990 E julie@theglobalrecruiter.com
Twitter News @globaleditor Events @GlblRecruiter
The Global Recruiter is published 12 times a year by Westrade Group Ltd I 112-114 High Street I Rickmansworth I WD3 1AQ I UK
Contributions: Contributions are invited, but when not accepted will only be returned if accompanied by a stamped
addressed envelope. Articles should be emailed or delivered on floppy disk. No responsibility can be taken for drawings,
photographs or written contributions during delivery, transmission or when with the magazine. In the absence of an
agreement, the copyright of all contributions, regardless of format, belongs to the publisher. The publishers accept no
responsibility in respect of advertisements appearing in the magazine and the opinions expressed in editorial material
or otherwise do not necessarily represent the views of the publishers. The publishers accept no responsibility for actions
taken on the basis of any information contained within this magazine. The publishers cannot accept liability for any loss
arising from the late appearance or non-publication of any advertisement for any reason whatsoever.
ISSN 2049-3401

www.theglobalrecruiter.com

I N TROD UC T ION

7

THE
SWITCH
OFF
Will IR35 changes put the lights out on contractors asks Simon Kent.

If recruitment agencies want to offer a leading
edge service they can gain an advantage by
providing reassurance and information as well
as a completely compliant model

Even if IR35 in the private sector is meant to simply be a ‘levelling
of the playing field’ between private and public sector, the impact
of the proposed changes have caused widespread anxiety
and concern across the contracting and employer community.
Alarmingly a survey from Hays just over a month ago suggested
a third of private sector organisations that engage temporary
contractors were still unaware of the changes to IR35 next April.
It also found less than half (43 per cent) of medium and large
private sector organisations who engage contractors had begun
preparing for the changes.
Meanwhile the 2019 Harvey Nash IR35 Survey, which interviewed
1,200 businesses and contractors, found that 83 per cent of
businesses thought IR35 would impact negatively on their
industry with 60 per cent of contractors saying they had
experienced increased anxiety, stress or worry about how the new
rules will affect them.
Confusion certainly surrounds the changes despite the apparent
previous experience of the public sector. In Harvey Nash’s survey,
62 per cent of respondents said they understood the implication
of the changes for their roles as a contractor but 33 per cent need
more information to understand it fully. In terms of where they
would get this information, external experts ranked the highest at
22.5 per cent with recruitment agencies and intermediaries nearly
10 per cent. Recruitment agencies should take note of this – if
they want to offer a leading edge service in the brave new world of
contracting they can gain an advantage by providing reassurance
and information as well as a completely compliant model.
In studying the potential fallout from the IR35 changes Harvey
Nash found 51 per cent of contractors said they would continue
seeking contracts outside IR35. This could be bad news for
employers who find the roles they are offering do not conform to

being outside IR35. Indeed, the employers who have already put
up their defences through blanket decisions on contractors have,
in one fell swoop, cut themselves off from engaging with that
51 per cent.
The same survey found nearly 17 per cent of contractors
expecting to increase rates to balance the cost of being caught
within IR35 and 9.8 per cent seeking full-time work, clearly
deciding that the changes have at last made contracting
work untenable.
The decision of contractors to change the way they work is
reflected in the Hays research. Of those employers who had heard
about the changes to IR35, 68 per cent believed the biggest risk
was an increase in costs, while 56 per cent said they were worried
about losing key talent. 46 per cent also said they believed the
changes would make it harder to engage temporary contractors.
It is small wonder then that the Harvey Nash Survey found their
respondents overwhelmingly viewed the measures as having a
negative impact on the economy, productivity and innovation
– indeed nearly 55 per cent identified the negative impact on
productivity. On top of this 50 per cent of contractors responding
felt the current tax system is unfair for contractors, freelancers
and flexible workers. Slightly fewer feel employment rights are
unfair for this type of worker as well.
Whatever the government elected in December, whatever their
promises on IR35, the self-employed, contractors, flexible
workers, the gig economy and more, it is unquestionable that the
way people are taxed and treated by the government needs to
be seriously reviewed. The mantra of the UK’s flexible workforce
being a key strength should not be challenged and yet it appears
to be being undermined or worse still delivered an untimely death
by a thousand cuts. n
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THE STORY
SO FAR
Julia Kermode is chief executive of The Freelancer & Contractor
Services Association (FCSA) asks how did we get here?
March 9th 1999 might have been just another Budget heralding
another new tax year but for many freelancers and contractors it is
the date when the Inland Revenue issued press release number IR35
outlining the government’s plans to tackle what it perceived to be
alleged tax avoidance via the use of personal service companies.
Since then, an entire IR35 industry has emerged, consisting of
employment status experts, tax protection insurers, IR35 contract
review services and a range of associated services and professional
service providers. Along with those, business organisations and other
stakeholders have strived hard to lobby against IR35, claiming that
the rules are unfairly targeted and the advice too confusing to provide
individuals with any certainty over their IR35 status. The complexities
of the tax could cost individuals a lot of money if a contractor
determined himself or herself outside IR35 when they should be
inside IR35. In 2010, the then Chancellor, George Osborne, created
the Office of Tax Simplification (OTS) to do just that, simplify tax and
improve, amongst other things, small business tax such as IR35.

The improvements demanded of the IR35 regime included:
• creating a dedicated helpline staffed by specialists
• publishing clear guidelines and scenarios to help individuals
determine their IR35 status more easily
• restricting IR35 reviews to high risk cases
• creating a new IR35 Forum to monitor HMRC’s improved
administration of IR35.
Following a series of meetings, HMRC published its new Business
Entity Tests together with a set of typical IR35 scenarios on its
website in May 2011. The tests were designed to give participants an
idea of the risk they faced of being selected for an IR35 investigation.
However, the way the test results were scored was widely criticised,
as most contractors would be at a ‘medium’ or ‘high’ risk of
investigation, according to the results. In October 2014, HMRC
announced that the unpopular BETs would be abolished from
April 2015. >
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In early 2015, HMRC issued 32 recommendations on how to improve
IR35 using input from the IR35 Forum and following the summer Budget
that year the government issued a discussion document called ‘how
to make IR35 more effective in protecting the Exchequer’. Some might
argue that it was the first step to reforming the legislation with HMRC
believing that it was missing out on millions of pounds each year in
employers NICs from self-employed contractors working through
their own limited companies – whereas (in HMRC’s view at least) they
should have been an employee of the company that engaged them.
On Budget day March 16th 2016, the government announced a serious
overhaul in the way self-employed contractors were working and
paying tax. Off-payroll working within the public sector was announced
and draft legislation published at the end of 2016.
Since April 6th 2017, public sector hirers have become responsible
for assessing the IR35 status of their contracting workforce. If the
hirer determines an assignment inside IR35, then the fee-payer
must ensure that the contractors’ income is paid via payroll so that
employment taxes are deducted at source. Fee-payer was a new
term brought in to define the party in the supply chain who pays the
contractor, often a recruitment agency or the hiring client directly.
The impact on our public services has been devastating but still the
government seems to be standing firm that extending IR35 into the
private sector will remove any disparity between the two sectors and
level the playing field.

Public sector impact
However, IR35 reform in the public sector has resulted in a less flexible
and less agile workforce that is more expensive and more complex
to administer. Project delay has been one of the well-documented
impacts of IR35 on the public sector, with significant numbers of
contractors stopping work on key projects as a result of IR35 changes.
We’ve seen delays to maintenance and critical repairs within our
transport system and important IT projects within the health sector put
on hold due to skills shortages during this period. These impacts were
largely due to blanket determinations made by clients who decided
all their contractors were inside IR35 without taking reasonable care
to properly consider all of the circumstances. This has led to the
new requirement for clients to take ‘reasonable care’ in their IR35
assessments from April 2020.
One extremely serious consequence of the public sector changes was
the exponential increase in tax avoidance schemes which deliberately
set out to target contractors whose income was being reduced.

Avoidance schemes often put the
individual choosing them at very
significant personal financial risk
by disguising their remuneration
as something else

Efforts have been made to clamp down on such schemes but they
are still rife particularly within the health sector where hard-working
non-permanent workers can little afford a reduction in take-home
pay. Worryingly, such avoidance schemes often put the individual
choosing them at very significant personal financial risk by disguising
their remuneration as something else, often an offshore loan. Such
loans are repayable at any time, and these individuals are at risk of
receiving an accelerated payment notice from HMRC, meaning that
they will have to pay the disputed tax upfront before any investigation
or consideration of specific circumstances. The magnitude of such
tax bills is very significant, in short people’s homes will be at risk if
they cannot pay. It has also been widely documented that lives have
also been lost due to the impact of the loan charge and HMRC’s
retrospective pursuit of tax from contractors who unwittingly signed up
to such schemes thinking they were being properly advised to do so.
It isn’t just loan schemes. There are many different variants of
disguised remuneration schemes that seek to reduce workers’
taxable pay. Often, they are very complex with people simply
not understanding what they are signing up to – however not
understanding the scheme will not circumvent their personal financial
risk, nor will it safeguard them from future tax bills.

PAYE please
However, HMRC cannot see the impact that it will have on the UK
economy. HMRC’s preference, from a tax perspective, is for the
whole UK workforce to be paid via PAYE so that it gets the tax and
NICs contributions into the Treasury’s coffers immediately. Of course,
the Treasury’s figures on the impact of the public sector reforms do
not take account of the corporation tax and dividend taxes that will
be missed due to personal service company contractors now being
forced to be paid via PAYE. HMRC’s figures also do not account for

any employment taxes and NICs that might be reclaimed later by
people incorrectly placed on payroll.
In the last few years we have seen many changes to tax legislation
and IR35 reform is one change that has not been properly targeted,
not been proportional and not been fair for the vast majority of genuine
self-employed workers or the businesses that have engaged them.
However, the UK government has yet to acknowledge that. The fallout
could be cataclysmic for the UK economy which is already facing
some serious challenges in the new year. n

Private sector moves
Given that every contractor’s specific working practices will need to be
individually assessed, the impact of extending off-payroll to the private
sector will significantly increase a firm’s administrative and red-tape
burden. For larger firms, the challenge will be in identifying people
providing services through their PSCs so everyone in all departments
who might be engaging an individual directly will need to be aware of
the off-payroll rules.
We are already seeing a rush of companies, particularly in the financial
services sector, setting out its plans to phase out their use of contractors
and taking steps to make individuals permanent employees. It is a
cautious approach for fear of getting their IR35 assessments wrong.
As firms decide to stop engaging contractors it will be the workforce
dynamics that dictate how this plays out. If businesses that choose to
only offer employed options cannot access the talent they need then
they might need to rethink their position. Historically, many banks and
other corporates have relied heavily on contractors for project work and
without them the projects will undoubtedly flounder.

www.theglobalrecruiter.com
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THE COST OF
CHANGE

Louise Rayner, founder & CEO of Numbermill considers the financial
implications of the IR35 reforms.
As everyone in the recruitment sector is more than aware the IR35
reforms that were introduced in the Public Sector in 2017 are set
to extend to the Private Sector in April 2020. What amazes me is
how much discussion goes on but when asked, very few agencies
have actually calculated the potential financial implications to their
business. In pure terms I simply mean the additional statutory
on-costs of PSCs (Personal Service Companies) being switched to
PAYE should a contractor be deemed ‘inside IR35’. If you just take a
basic statutory on cost assumption of 25 per cent (ERNIC, Holiday
Pay, Pension, Apprenticeship Levy less thresholds) on every £100 of
contractor wage, the amounts are eye watering and indeed will make
most businesses unviable. A question that needs to be asked is will
it be possible to pass these additional costs on in the charge rate to
end clients, in my experience, in most cases unlikely? Of course that
is without even considering the cost of processing, compliance and
indeed distraction that the ‘noise’ and ‘disgruntlement’ that affects
everyone in the supply chain.
My recommendation is that it is essential to fully understand these
financial implications as their sheer magnitude will definitely frame the
action taken and the urgency in which preparation is made.

Liability extends
It's important to remember that the fundamental case law which set
the rules for IR35 has not changed. If the contractor and the supply
chain were content that the requirements of IR35 were met before these
reforms, then everyone should still be comfortable. Unfortunately as
liability has been extended then this can create a more risk averse
and not necessarily correct approach up the supply chain. However
there is significant risk if the wrong status decision is made, so it is
important that assessment is undertaken and evidenced carefully
and by qualified independent professionals. This is itself will attract
cost. Given all the implications agencies will do well to consider their
position proactively and seek to work with their end hirers ideally to
obtain an ‘outside IR35’ status where possible, maintaining the status
quo. If this isn’t possible the only alternative will be to utilise umbrella
and or negotiate a higher rate, in terms of charge and potentially
umbrella pay rate.

The responsibility for determining the IR35 status of a contract will shift
from the limited company contractors to the private sector engagers
from the 6th April 2020 and will be applied to all payments made on
or after this date, regardless of when the contract started. These rules
have already been in place for public sector organisations and the
reform will bring the two policies in line.
Private sector businesses will be responsible for determining the
IR35 status of all of their off-payroll workers, whilst the fee-payer (the
business which directly pays the contractor business – usually a
recruitment agency) will be responsible for deducting the relevant tax
and National Insurance contributions before making payment.
This is not just about taxation it is about commercial behaviour and
unfortunately a truly un-level playing field is being created. This is
because there are and continue to be various different behaviours from
end hirers, managed service providers, agencies and contractors with
regard to compliance and competition. When the regulations comer in
there will be ‘early adopters’ who retain the potential to back track and
those that leave it so late it results in chaos. The market will continue
to unfold and re-adjust to balance the commercial and compliance
changes. Whatever happens, it is essential that the supply chain
does not fall in to the trap of "blanket decisions". Every individual
relationship needs to be assessed separately.

The financial impact
The financial benefits achieved through working via a PSC can be
significant. This is primarily derived through the application of dividend
income as opposed to salaried income, which has a lower tax rate,
at the higher tax payer rates. They in turn benefit the supply chain as
employment on-costs are eliminated. They benefit the contractor in
that he can take his income tax efficiently. Unfortunately, these benefits
can motivate the supply chain, end hirer, agency and the contractor
to potentially apply the use of PSC inappropriately. However, should
the contractor be deemed inside the scope of IR35 incorrectly, this can
affect their net take home in the region of 13-14 per cent per week. >
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Contractor take home pay
The table below outlines the impact on take home pay if a contractor is switched from PSC to umbrella or PAYE. It
assumes that the rate if switched to PAYE is dropped by at least 20 per cent in order to compensate the agency to
some extent for the on-costs. As you can see the impact on the take home pay of the contractor is not palatable and
is likely to cause disgruntlement.

Contractor
Rate

Gross Pay

PAYE*

Umbrella

Umbrella Fixed
Expense **

Full Limited
2019/20 **

5 Day Week
£100

£500

£351

£367

£398

£440

£200

£1,000

£634

£664

£695

£815

£300

£1,500

£889

£926

£963

£1,155

£500

£2,500

£1,260

£1,380

£1,417

£1,701

£700

£3,500

£1,690

£1,860

£1,940

£2,170

£1,000

£5,000

£2,330

£2,570

£2,650

£2,950

* The PAYE rate is reduced by 20%
** This example is based on £150 expenses

Understand the impact on the cost of engagement to the agency and end hirer

Umbrella companies – a compliant solution

What is NumberMill's advice?

The table below shows the impact on the on-cost of an agency if PSC contractors are switched to PAYE. As you can
see this just isn't tenable. The only alternative is to renegotiate rates or switch to umbrella.

If a contractor is assessed as inside IR35 then a very practical and
compliant way to get the contractor paid with taxes being deducted
is to use a compliant umbrella. There are a great many uncompliant
umbrella companies operating in the market so to be safe only work
with FCSA Accredited umbrella organisations.

NumberMill have undertaken thousands of IR35 assessments and are
working with over 800 clients and recruitment agencies, helping them
prepare for the IR35 reforms. We have gained significant experience of
the public sector reforms and this experience is essential in helping us
to support the private sector supply chain.
Our advice is:
• Prepare now, don’t leave it too late
• Assess the workforce and the entire supply chain using independent
experts
• Understand the financial implications throughout the supply chain
• Do not allow blanket IR35 assessments
• Engage IR35 assessment professionals
• Ensure evidence records are maintained throughout the chain
• If deemed Inside IR35 choose only FCSA Accredited umbrella
companies
• Consider NumberMill's Fee Payer Protect service.

WEEKLY Agency End Hirer - Additional cost of PAYE

If a contractor is determined inside IR35 the end hirer
and agency will:

20

30

40

50

60

100

500

1000

£100

£2,140

£3,210

£4,280

£5,350

£6,420

£10,700

£53,500

£107,000

£200

£4,727

£7,090

£9,454

£11,817

£14,181

£23,634

£118,172 £236,344

£300

£7,314

£10,971

£14,628

£18,285

£21,942

£36,569

£182,847 £365,694

£500

£12,488

£18,732

£24,976

£31,220

£37,464

£62,439

£312,197 £624,394

£700

£17,662

£26,493

£35,324

£44,155

£52,986

£88,309

£441,547 £883,094

£1,000

£25,423

£38,134

£50,846

£63,557

£76,269

£127,114 £635,572 £1,271,144

*Based on the Contractor rate being the same as PAYE
Additional Costs relate to the agency picking up the cost of:
- Employers NI
- Holiday Pay
- Pension
- Apprenticeship Levy (where applicable)

Weekly Additional Cost

Daily Rate of Pay

Quantity of Contractors

1. Deduct the relevant tax and National Insurance contributions
from the contractors fee (net of VAT) before making payment to the
PSC and absorb the cost of the Employers National Insurance and
Apprenticeship Levy (or pass this cost back to the client).
2. Deduct the relevant tax and National Insurance contributions from
the contractor’s fee (net of VAT) before making payment to their PSC
but adjust the rate to take into account the cost of the Employers
National Insurance and Apprenticeship Levy paid by the fee-payer.
3. Require the contractor to engage via an umbrella company (which
may be specific to their preferred suppliers). Hopefully they insist on
FCSA Accreditation to protect everyone in the supply chain
4. Require the contractor to engage as a permanent staff member of
the client, or a temporary agency worker (employed by the fee-payer).
How the client/fee-payer will engage contractors when inside IR35
is usually a decision made at policy level and therefore contractors
should look to identify this when engaging in a new role, and with
existing clients before April 2020.

This is not just about taxation it is
about commercial behaviour and
unfortunately a truly un-level playing
field is being created
www.theglobalrecruiter.com
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FORWARD
THINKING

Crawford Temple, MD of Professional Passport on achieving
off-payroll compliance.
Successfully navigating the potential pitfalls of the off-payroll rules requires
that hiring clients and their recruitment agencies carefully align their
practices. Efficient and effective protocol is not only necessary to meet
a legislative requirement, it is also key for recruiters to continue to attract
contractors, and to mitigate the tax liability risk imposed by the liability
transfer provisions.

The recruiter’s role
The off-payroll rules require that end clients pass their status determination
on to the contractor and the ‘fee-payer’, calculate, process and deduct
income tax and National Insurance Contributions (NICs) from payments
made to ‘inside IR35’ contractors.
There’s also the small matter of the employment tax liability on payments
made to ‘deemed employees’, which amounts to an additional 14.3 per cent
on top of the contract rate. Although the off-payroll rules state that the
fee-payer assume this liability, there’s no way recruitment agencies can
afford to fund these costs, which will need to be factored into renegotiated
margins with the end client.
Cooperation between recruiter and client is most important in relation to the
liability transfer provisions, which permit HMRC to pursue both parties for
outstanding tax in the event that another intermediary in the supply chain
has been non-compliant. This calls for strict policing of the supply chain from
clients and agencies, and careful alignment of practices.
Off-payroll compliance will also prove crucial to an agency’s continued
engagement of contractors, who will naturally gravitate towards recruiters
who are seen to engage in practices providing fair and comprehensive
IR35 status assessments. Similarly, many contractors are already blacklisting
clients and recruiters known to be applying blanket assessments as a means
of circumventing the legislation.
The following is a four-stage, 12-step strategy created by IR35 Shield and
Professional Passport to help achieve efficient and effective off-payroll
compliance.

Stage 1: Identify
Step 1: Collate
Only contractors who trade via a limited company need to be considered
under the off-payroll rules. But many clients will be oblivious to the operating
structures of the contractors they engage. For them it hasn’t been a matter of
concern, up until now.
To avoid expending unnecessary time and money assessing non-limited
company contractors for IR35, we recommend that clients issue their
recruiters with a spreadsheet, to be completed with details of each
contractor’s operating structure.
Step 2: Explore
An early evaluation of contract engagements is important to gauge IR35
risk. We advise that clients analyse their workforce and categorise their
contractors. For this task, recruiters will need to source the lower level
contracts – i.e. the contracts between agency and contractor – to help
discern which contractors are in similar arrangements.
Step 3: Segment
With the recruiter having informed the client of which contractors need to
be considered under the off-payroll rules, and aided in the early analysis
of contractors, both parties will now have a good idea of the size of the
impending compliance operation.
At this stage, client and recruiter should have agreed upon an off-payroll
compliance solution, which can help identify contractors posing a significant
IR35 risk, and indicate whether it’s practical to change the working conditions
in some cases to mitigate IR35 risk. >
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Step 4: Assess
The off-payroll rules require that contractors be assessed for IR35 on a
case-by-case basis, while the ‘reasonable care’ provision necessitates the
use of an expert compliance solution or provider. A proper IR35 assessment
considers information gathered from:
• the contract paperwork
• the working conditions and
• the contractor’s business information.
Recruiters will be expected to play a significant part in the information
gathering process, particularly in relation to contract paperwork. It’s also
important to ensure that the chosen compliance provider’s assessment
covers these three areas.
Our solution, IR35 Shield, facilitates this using Collaborative Assessments.
These enable users to pose individual areas of the assessment to the
relevant parties, ensuring that questions are answered accurately while
sharing the compliance workload.

Stage 2: Analyse
Step 5: Risk profiling
The next step concerns the aforementioned liability transfer provisions.
Where a party in the supply chain has been non-compliant and HMRC
has failed to recoup the resulting tax liability from this party, it can first
pursue the agency at the top of the chain for this sum. Failing that, it
can target the client. Consequently, strict policing of the supply chain
is essential, as is the swift removal of any intermediary deemed to
pose a threat.
Many tax avoidance schemes operate under the guise of ‘umbrella
companies’. Identifying these intermediaries isn’t always easy, but
some background research on the company can help. A lack of
professional accreditation should raise alarm bells.
Having identified providers posing a risk, recruiters will play a key role
in ensuring that contractors are moved to a compliant provider, and
that the high risk providers aren’t considered for future contracts.
Step 6: Modelling
Though this stage requires little recruiter input, it is still important, as
it could impact contractor engagements. Having conducted IR35
status assessments, the client will have gained answers to some
crucial questions, including:
• What is the accumulative employment tax liability across the
workforce resulting from ‘inside IR35’ assessments?
• What IR35 status factors are common across the workforce?
• Which projects are at most risk?
This insight will be crucial going forward.

Stage 3: Plan
Step 7: Engagement
As a result of the off-payroll rules, many clients will be considering their
engagement options. Whereas the presence of an agency is beneficial
for the client, other arrangements, such as forms of joint employment,
may be preferable in some circumstances. These engagements will
still require your involvement. This may be something to consider in
advance, should your client broach the subject.

Step 8: Policies
Whereas your client will be responsible for establishing policies, they
will need to share these with you, who, as the recruiter, will play a vital
part in implementing them. These policies may concern whether to
engage ‘inside IR35’ contractors via limited companies, and whether
to impose restrictions on the number of umbrella companies used.
Step 9: Finance
Following on from step six, the client will have to formulate a financial
plan, determining which projects and contractors to prioritise. This
step may also involve exploring the common reasons why contractors
are being assessed as inside IR35, and whether legitimate changes
to working practices can be made to mitigate IR35 risk. Of course,
any changes implemented will need to be reflected in the lower-level
contract, which may require you to update your contract templates.

Stage 4: Implement
Step 10: Communication
Communication with contractors is essential in resolving any issues
and mitigating potential negative fallouts. Recruiters are expected
to play a major role. You will need to speak to those deemed within
scope of IR35 to determine their plans. Unfortunately, some are likely
to walk away from the contract.
The client will need to serve termination notices to both departing and
remaining contractors, before offering the latter an alternative method
of working. Meanwhile, you will need to ensure that all outstanding
invoices are paid by the end of March 2020.
Step 11: Alignment
You will now have to begin enforcing the policies agreed with the
client during step eight. This will mean agreeing a deadline for
implementation. If significant changes are to be made – such as the
mass migration of contractors onto a company on the client’s Preferred
Supplier List (PSL) – make sure that they provide plenty of notice,
granting you enough time to implement.
Step 12: Monitor
If a contractor’s working practices deviate from the written contract,
it could pose an IR35 risk. This tends to be a greater threat during
long engagements, as contractors become increasingly comfortable
working on the client site. Though the onus will be on the client to
ensure that this doesn’t happen, you can help by encouraging them
to conduct a new status assessment each time a contract is renewed.

Ensuring off-payroll compliance
With an efficient structure in place, and assisted by an accurate
compliance solution, recruitment agencies and their clients can
continue to operate effectively, unfazed by the off-payroll rules. n
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DO OR DELAY?
Matt Fryer, group compliance director at Brookson Legal
considers how political uncertain could impact on IR35.

Depending on the outcome of the General Election, the UK
may begin the process of leaving Europe as early as January
31st 2020, while another extension, renegotiation or even the
cancellation of Brexit could also be on the cards. As a result
of continued political uncertainty, other important issues have
come to a standstill, with the Chancellor recently cancelling the
Autumn Budget, for example. For businesses that currently use
contractor resource, another question hanging over their heads
is whether the roll-out of IR35 in the private sector will also
be delayed.
The reforms to the off-payroll working rules, or IR35, were
published as part of the draft Finance Bill in July 2019. The Bill
was then expected to be introduced to Parliament in autumn
this year, following the Budget, and to receive Royal Assent
in spring 2020. However, with Parliament dissolved due to
election campaigning, the Finance Bill has still not been
presented, putting increasing pressure on the April 2020
implementation deadline.
A spokesperson for the Treasury recently confirmed that they
“remain committed to introducing the IR35 rules in April 2020”
but pressure is being placed during the election campaigning.
The Recruitment and Employment Confederation (REC) is
lobbying to delay IR35 so that businesses and HMRC have
adequate time to prepare and to ensure that ‘compliant firms and
contractors do not lose out to those which are non-compliant’.
The Liberal Democrat Party has also proposed reviewing
the changes to IR35 as part of its election campaigning. This
includes adopting ‘a raft of measures’ from The Association
of Independent Professionals and the Self-Employed’ (IPSE)
manifesto to support freelancers.

A spokesperson for the Treasury
recently confirmed that they “remain
committed to introducing the IR35
rules in April 2020"

Should we be paralysed by uncertainty?
But despite the ambiguity, businesses should not be resting on
their laurels and assuming that the changes will not take place
as planned. Instead, they should be focusing their efforts on
carefully and correctly assessing their contractor workforce and
ensuring they are ready for any eventuality.
We’ve been holding IR35 seminars across the UK and have
found that there’s still huge appetite from recruiters to learn
more. For them, the main priority for the next five months
should be ensuring that clients are educated on IR35 and the
implications for their business, as well as encouraging them to
seek the right support when it comes to assessments. This is a
time when a recruiter can really cement their relationship with
clients as a trusted advisor.

How to prepare
Over the last few months, four of the UK’s biggest banks have
announced they are taking a blanket approach to IR35 and will
cease working with contractors via their own Personal Service
Companies (PSCs). Instead, they have asked contractors to
move onto payroll and receive payment through pay as you earn
(PAYE). This is one way in which companies are responding to
the IR35 legislation but it’s not necessarily the right approach
for every business or their contractors. Firms that cut ties with
contractors will limit their access to skilled talent and could
face serious resourcing issues in future. In fact, our research
confirmed that just under half (48 per cent) of medium to large
sized businesses would be encouraged to reduce the number of
contractors they hire because of IR35.
Recruitment experts, who understand the challenge of finding
talented employees, should therefore be encouraging the clients
they work with to take a more proactive and positive approach to
these rule changes.

To do this, the first step should be helping clients to understand
the IR35 changes, as well as how to work out their exposure.
We recommend conducting an audit of contractors, on a case by
case basis, which takes into consideration both the contract and
working practices.
However, auditing the contractor workforce can be a
time-consuming process and the approach taken needs to
meet HMRC’s threshold of “reasonable care”; end-hirers may not
feel they have the skills, expertise or experience to understand
the subtleties of the legislation. If this is the case, recruiters
may want to recommend finding external support to help with
the audit. This should not be limited to just undertaking the
employment status assessment but also could include advice
on how to communicate the results of employment assessments
to contractors (a requirement of the new law), what records they
will need to keep moving forward, how to compliantly engage
payroll impacted workers and how they can implement a healthy
complaints system to deal with any disputes.

Getting solid advice
When encouraging clients to seek advice, it’s worth remembering
that there are IR35 experts out there who specialise in this
complicated piece of employment law, rather than say general
financial or tax advisors. The law is not straightforward, but clear
guidance should reduce the likelihood of HMRC challenging
status determinations, paperwork or processes.
Regardless of whether IR35 is delayed, providing reassurance
to contractors that their future careers are being taken seriously
is an investment worth making. By conducting a careful audit of
their contractors, clients will be able to demonstrate ‘reasonable
care’ to HMRC, which will be critical post April 2020. IR35
specialists can advise on which roles are clearly inside or outside
of the off-payroll working rules and what sort of changes need
to be made to working practices to stay compliant. In this way,
clients’ exposure to the legislation could be smaller than they
initially feared and with a few simple changes to working practices
they could keep their vital contractor workforce in place. n
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READY
Angela Ferguson of Saffery Champness on how IR35 will affect the
recruitment industry.

The current government has confirmed that changes to the off-payroll
(IR35) working rules for the private sector will go ahead from April
2020. However, breaking news on Monday 25 November from the
Labour party, saw the party’s Bill Esterson, pledge to a contractor
group’s event that Labour would ‘absolutely’ scrap the changes to
IR35 from April. According to Esterson this is official Labour policy.
However, assuming the rules will come in from April 2020, and based
on the changes in the public sector in April 2017, they will make
all engagers (end-users) in the private sector – other than those
considered ‘small’ – responsible for determining whether the IR35
rules apply to the contractors they hire and ensuring the necessary
PAYE tax and National Insurance contributions (NICs) are paid. If
there are other parties/intermediaries in the supply chain, for example
an agency, the responsibility to make the deductions falls on the body
making the payment to the PSC – known as the ‘fee payer’.
This reform does not prevent people from working through their
own limited companies and does not affect the self-employed
contractors/PSCs who are following the existing rules correctly
should feel little impact but they may want to make their contracts
more robust.

• Financial risk – does the contractor get paid based on the speed/
quality of their work, or just a set hourly/day rate regardless of the
time taken?
• Mutuality of obligation – does the engager have an obligation to
provide work and pay for it, and in turn does the contractor have
an obligation to personally do the work? Has the contractor ever
turned down any work?
• Integration into the organisation – is the contractor part and parcel
of the engagers organisation? Do they have an engagers email
address/phone number?
• Provision of equipment – does the contractor provide any
equipment themselves?
• Benefits provided – are they entitled to any benefits or invited to
events that employees attend?
• Contract length – has this contractor been engaged for a significant
period of time? Do they work for others?
The answers to these key status indicators will then dictate whether
a contractor will be determined inside IR35, therefore a deemed
employee of the engager, or outside of IR35 and continue to provide
services in the usual manner.

Status determination tests
An engager will need to look at the following tests (status indicators),
to determine an individual’s employment status for tax:
• Personal Service and substitution – is it always this consultant that
provides the service or can they provide and pay direct a substitute?
• Control – who controls how, where and when the work is done? Is
the contractor supervised and directed in their work? Can they be
moved from task to task?
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Sector challenges
These are some issues we found that the recruitment industry
are facing:
Blanket assessments
Due to the scale of the contractor population, many engagers
are being tempted into making blanket assessments. Some are
suggesting an all PAYE model for all contractors, erring on what they
believe to be the side of caution, but this is dangerous and lacks
the reasonable care required that HMRC will expect in any status
determination process. The private sector needs to learn the lessons
from the public sector implementation back in April 2017 and the
backtracking that occurred then in making blanket decisions and
having to rectify them.
Confusion over who is the end client and outsourced service
provisions
The term end-user (engager) refers to the entity receiving the service
which the off-payroll worker personally provides.
The IR35 rules include an exemption for a fully contracted-out service.
Under this exception, a party that is provided with a ‘fully’ contracted
out service by another party, in circumstances where the workers
who help deliver that service do not personally provide services to the
recipient, is not treated as an end-user for these purposes and should
not need to make an IR35 determination.
Where the recipient of the fully contracted out service is not an
end-user, the provider could be considered an end-user if, to deliver it,
they engage and receive the services of workers who personally provide
those services to the provider through their own intermediaries.
In practice it might not always be straightforward to identify whether a
fully contracted-out service has been provided and who the end-user
is. We are aware of end users assuming this exemption applies without
considering the working practices of their contractors, which may tell a
different story.
HMRC CEST tool not being fit for purpose
HMRC’s check employment status for tax tool (CEST) has been
developed to assist engagers and contractors in making their status
determinations. It has recently had a revamp providing more guidance
for some of the key questions https://www.gov.uk/
hmrc-internal-manuals/employment-status-manual/esm11000
However, doubts have been cast on the validity of the tool, as it still
does not deal with one key test, mutuality of obligation, as HMRC
assumes this is present in every contract. Also, many experts believe
that the tool’s reliance on the right of substitution, poses a risk, not just
to contractors, but to the agencies and end-clients that choose to use
the tool.

HMRC say they will only stand by the outputs of CEST where the
questions have been answered correctly, which appears to some a
rather hollow promise. Particularly with a recent report that NHS Digital
is facing a £4.3 million tax bill after HMRC challenged a significant
number of IR35 status assessments conducted by its very own
CEST tool. NHS Digital has since changed its approach to assessing
contractors, after having its CEST assessments targeted and have had
to introduce alternative assessment processes.
CEST can be useful for initial indications of a status decision but best
practice demonstrates that engagers do not feel its outputs can be
relied upon nor do they form the best practice status determination
statement, taking the due reasonable care required.

Need for focus
After speaking to a regional director from TEAM, they tell me that their
focus is very much on the following three areas:
1. Increasing the education of end-users, contractors and recruiters
2. Improvement of internal processes
3. Making contracts robust and reflecting the business to business
relationship and actual working practices
For those that are underway with planning their way through the new
regulations, well done. For those yet to start, time is running out. Before
you know what solutions to employ you need to ascertain the size of
the issue and that takes time. Lessons can be learnt from the mistakes
made when the public sector faced the new rules, and the common
theme was making sure work started as early as possible.
The new rules apply to all payments made post 6 April 2020, which
for many will relate to work performed during March 2020, therefore
engagers need to ensure they have their status determinations
issued well in advance of this. With the ability for fee payers and
consultants to appeal any decision, this will also need to be built into
the timescales.
Finally, the new rules should be adhered to not only in April 2020, but
thereafter, so it’s important that all the hard work going into complying
with the new IR35 legislation continues and that regular status reviews
are carried out to ensure continued compliance in the future. n
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Andy Chamberlain, deputy director of policy at IPSE on the client
side of IR35.

Over the next weeks and months medium and large sized businesses
will start to realise there is a big, ugly thing called IR35 on the horizon,
it’s going to cause disruption and they must deal with it.

Inside IR35
If the hiring organisation decides IR35 does apply, there is little risk
of disagreement from HMRC, but there are significant commercial,
resourcing and even legal risks.
Financial risks: If IR35 is applied, employment taxes and National
Insurance Contributions must be paid. This includes Employers’ NI
which is 13.8 per cent on top of the amount paid to the contractor.
In many cases the hiring organisation, which could now be deemed
the ‘employer’ for tax purposes, will have to find an additional 13.8
per cent in order to pay contractors – it’s a significant increase and
will very clearly impact the ability of companies to hire the contractors
they need.

Contractors will have to pay more tax too and they will be prevented
from claiming expenses for travel and subsistence. This could make
the engagement unviable for them, unless the hiring organisation is
prepared to increase the amount it pays. So if IR35 is applied, hiring
organisations will face pressure from contractors to increase their
day rates, or risk the contractors terminating their engagements.
There is also a risk that the supply chain fails to comply with the
determination. If an agency or umbrella company pays the contractor
they are known as the ‘feepayer’. They must ensure the tax is
deducted on any payments where the end-client (hiring organisation)
has determined IR35 applies, or take on the liability. But if HMRC
cannot recoup the tax from that agency or umbrella company, the
liability can transfer back up to the end-client. So, there is a risk the
hiring organisation could be held liable, even when it has determined
IR35 applies.
Resourcing risks: Many hiring organisations have made good use
of contractors, enabling them to cope with peaks and troughs in
demand and draft in expertise for specific projects, as and when
it is needed. The flow of this flexible resource will be disrupted by
an over-zealous approach to IR35 compliance.
Some organisations have already indicated they will not engage
contractors on an outside IR35 basis at all. This approach is
unnecessarily extreme and will result in good contractors seeking
work elsewhere.
In the public sector, where these rules have been in place since
2017, hiring organisations experienced significant difficulties
as a result. According to research by the Chartered Institute of
Professional Development, 75 per cent of hiring managers in the
public sector said it had become harder to recruit contractors,
while 71 per cent reported difficulties retaining contractors. >
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Commercial risks: Hiring organisations may be tempted to take
a hardline approach on IR35, applying it to the majority of their
engagements, without considering the facts. This is known as blanket
assessment. But just because one company takes this stance, doesn’t
mean their competitors will. Once it becomes clear to contractors that
working with company X is likely to result in IR35 being applied,
while company Y are taking a more pragmatic approach, they will
go to company Y.
Hiring organisations that blanket assess engagements risk losing
ground to their competitors who will attract the best contractors.
Legal risks: In order to determine whether IR35 applies, hiring
organisations must assess the employment status of the worker.
Broadly speaking, IR35 applies where the engagement has
characteristics that are overwhelmingly consistent with employment.
So, when a hiring organisation decides IR35 applies, it is essentially
saying, ‘the worker acts like an employee, and we act the employer’.
This leaves hiring organisations open to employment rights claims by
the worker.
IPSE has backed its members in making employment rights
claims against their client when IR35 has been applied. We have
been successful, including the Susan Winchester case where she
successfully claimed holiday pay from her client – HMRC. We
intend to keep backing these claims, and to offer guidance on how
contractors can make claims of this nature on their own.

Outside IR35
If the hiring organisation decides IR35 does not apply, there is a risk
that HMRC will disagree. The hiring organisation could then be held
liable for the employment taxes which HMRC believe should have
been deducted at source from payments made to the contractor.
But here’s the thing – HMRC is just as confused about IR35 status as
everyone else and frequently get it wrong. Of the eight IR35 cases
that have gone to tribunal since the start of 2018, HMRC has lost six
of them. HMRC have been trying to tell contractors that IR35 applies
to their engagements for the last twenty years, and IPSE have helped
them to defend themselves.
It is almost certain that HMRC will pressure hiring organisations to
place their engagements inside IR35, but that is not their decision. It is
up hiring organisations to decide status and when those decisions are
questioned it will ultimately be the courts that do the questioning,
not HMRC.

Understanding IR35
Hiring organisations are likely to be spooked by the IR35 rules but
they should bare in mind it is perfectly possible to hire a contractor,
place the engagement outside of IR35 and be fully compliant with the
rules. It’s all about understanding the case law – which is undoubtedly
complex – or getting help from an expert who can help clients
understand it and implement the rules in way that will do minimum
damage to their business.

Get a good contract in place
Clients will need clear and strong contracts in place that reinforce
the decisions they make about the IR35 status of your contractors.
Working with the renowned legal practice, Travers Smith LLP, we have
developed a suite of template contracts that will enable businesses to
remain compliant whilst also attracting much needed freelance talent.
Clients must be careful to ensure that contracts are clear on the
services that the contractor will deliver, in order to ensure a smooth
commercial relationship and avoid disputes later in the day. The
contract must also be clear in defining the relationship between the
contractor and the client, thus avoiding falling foul of IR35.
Statement of Work (SOW) contracts are another alternative, and could
be helpful as a strong pointer away from IR35, but a contract alone will
not determine the status of an engagement. The actual, on-the-ground,
working practices must back up what it says in the contract.
If the contract clearly defines the project, or states the worker will have
control over how the work is done, or indeed, that the worker has a
right to send a substitute, then it is important that the engagement
operates in accordance with those principles. Essentially it should
be clear to everyone inside the organisation that the contractor is not
treated as ‘one of the team’ or just another employee. They are there
to provide a specific service, as stated in the contract, and the parties
should act in accordance with that agreement.
It’s also important that the parties are careful to ensure that contractors
are treated differently to employees. As a rule of thumb they should
not be part of line management chains or have access to company
facilities.

Use the CEST tool sparingly
When the government changed the rules in the public sector it brought
out the Check Employment Status for Tax (CEST) tool. CEST is an
online tool that asks a series of questions about an engagement and,
in 85 per cent of cases generates a determination. It has been roundly
criticised by experts for its inaccuracy, but it has been used by several
public sector clients who are attracted by HMRC’s commitment to
‘stand by the results of CEST’.
CEST is not mandatory and HMRC do not keep a record of the results.
If clients use it and it provides the result they want, it might be helpful
to keep it on file. If they disagree with the result generated by CEST,
they do not have to tell HMRC that used it at all. In most cases though,
there are better ways to determine IR35 status than CEST.
Whatever way you cut it, IR35 is going to be a huge headache for
hiring organisations. IPSE is still fighting to stop the April roll-out and
we will fight to the last breath. n
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THE FUTURE
BECKONS

The Global Recruiters asked leading industry suppliers what they
thought the biggest impact would be of IR35 in the private sector.
Paul Lloyd, Group Sales Director, Brookson

David Smith, Director, Flexr

Recent IR35 contractor research conducted by Brookson Legal,
Avoiding a Contractor Talent Drain, identified that hirers not preparing
for the legislation change will have a huge impact on the industry. This
is supported by the fact that 83 per cent of contractors we surveyed
said they have not yet been spoken to about IR35 by the business or
businesses they contract for.
Other issues were flagged on this matter, with only 22 per cent
of contractors saying they trust that their hirer will make the right
assessment of their IR35 status. We have even seen that 25 per
cent of contractors working in the private sector have taken steps
themselves to do all they can to prepare for the legislation change,
despite the responsibility to determine employment status sitting with
the hirer from April 2020.
It very clear that that lack of preparation has been noticed by
contractors and they have concerns on how their hirers will handle the
legislation change. It’s safe to say that if hirers don’t audit their supply
chain correctly, their workforce and the contracting industry could be
affected drastically.

The changes to IR35 in the private sector will no doubt see many more
payment solutions flooding the market place. Contractors that are assessed
as falling inside IR35 will face a dramatic reduction in take home pay and
there will be a temptation to take advantage of non-compliant offerings
that promise rewards that are simply too good to be true. Take home pay
through an intermediary or on PAYE directly with an agency will never
compare to either the actual or deemed return through a PSC. This will
open the door to non-complaint payment models. Over the years we have
seen loan schemes, offshore schemes and every sort of trust arrangement
giving weekly returns that even outweigh the net income from a PSC with
low salary and dividend payments.
Contractors using such schemes will not even realise there is a problem
until it is too late. Tax will be reclaimed in later years, providers will have
long gone and HMRC can simply claim the loss back from the individual
who cannot defend the position. I would like to see agencies accepting that
change is imminent. We have already seen major employers removing the
ability to work through PSCs and whilst the fight to stay outside IR35 is a
battle worth having, when it comes to PAYE, staying compliant needs to be
a priority. Large numbers of contractors will face with being paid through
intermediaries and it is crucial the marketplace understands the value of
outsourced employment rather than tax focussed solutions.

Howard Hughes, CEO, Engage Technology Partners
The proposed changes to IR35 will positively increase the PAYE tax
yield tax for the UK government. This does however place a firm
financial burden upon contractors, suppliers and end hirers. The topic
has been a frequent talking point throughout 2019 amongst the private
sector, and understandably so.
A frequently ignored knock on effect of IR35 is the impact this will
have on managing directors and senior executives. The curious
case of IR35 brings far more than just financial woe for affected
firms. Especially for those who sit atop affected organisations. Senior
management are left to deal with the additional headaches of the
reputational and legal damages being in breach of IR35 may bring.
There is a widely acknowledged level of difficulty when dealing with
IR35. The reformed legislation seemingly lurks into almost every
aspect of the organisational supply chain. HMRC however, would likely
argue that a capable firm would likely have adapted their processes
to be in line with the new reforms before the April 2020 deadline.
Firms have had months to prepare for this impact and ultimately risk
appearing lackadaisical or inept.
If you are a labour supplier, it may be worth considering that the
top of the supply chain will grasp the IR35 management process to
determine a better PSL. This could be a cause for concern amongst
current clientele who do not have the best technology in place to
embrace change.

Steve English, Managing Director, iConsult
The loss of valued contract workers is the biggest impact to industry,
if the introduction of IR35 into the private sector hasn’t been handled
appropriately. Businesses that have left it late to assess workers, discuss
budgets and talk to their contractor workforce, as to the impact of IR35 on
them as individuals, will run the risk of losing key workers to businesses that
have planned accordingly.
Contractors are a valued resource to many businesses in all manner of
sectors, so to not take the time to understand the impact is short sighted.
Companies taking a risk averse stance and categorising workers as inside
IR35 without considering the financial implications to the workers, who
consider themselves as outside IR35, run the risk of losing those contractors
to other businesses which results in them now spending time, money and
resources to replace them. An additional consideration would be whether a
similarly skilled worker could be engaged for the same rate of pay?
All workers should have been assessed by now, budgets discussed and
agreed, contractors should know if using their limited company will be
impossible for the role they are working on after February 2020 (for those
monthly paid) by now. Failure to plan only results in contractors walking,
so the time is now if you’ve still got work to do in supporting clients and
contractors through this transitional period.
www.theglobalrecruiter.com
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Nicola Hayman, Legal Manager, Kingsbridge

Julian Ball, Legal Director, PayStream

If not planned for correctly, the introduction of IR35 in the private
sector has the potential to restrict the use of contractors, disrupt the
UK’s talent ecosystem and, as a result, restrict the growth of the
UK economy.
News that Vodafone recently followed the example of big banks by
putting a blanket ban on contractors is indicative of the uncertainty
and fear surrounding the incoming changes. However, there is no
reason why businesses which engage with genuine contractors should
be taking such radical steps – and the professional recruitment sector
has a real opportunity to step up and ensure that end clients are
educated on the reality of the new landscape.
Thankfully, the recruitment sector is adept at evolving and taking a
pragmatic stance, and smart recruiters are viewing incoming changes
as a chance to make a unique sales point and move up the food
chain. They are getting in front of clients with a positive message,
offering solutions and educating customers on how to best engage
with genuine contractors in a compliant way.
Essentially, success lies in making sure that clients understand that
in most cases this is not their liability – you have an opportunity as a
professional recruiter to ensure that they are not left open to any risk.
Kingsbridge’s new insurance product – IR35 Protect – when aligned
with a fit and proper process, enables businesses to continue to
engage with contractors with complete confidence, by protecting all
parties in the recruitment supply chain.

It will change the way that clients think about using flexible labour. There will
be a distinction between bringing in specialist services versus the need for
an extra pair of hands and each will be treated differently at the outset of the
assignment and when on site.
Clients requiring expert services will advertise the roles as outside IR35
and will need to treat contractors as outside experts and not as part
and parcel of their organisation. This will require a change in mind-set
in many cases and is an area where recruitment businesses can work
collaboratively with their clients to drive change. Working through Status
Determinations and dealing with resultant appeals will clarify what needs to
be done to demonstrate someone is outside IR35. The correct behaviours
should follow.
Obviously getting the initial Status Determination right will be paramount.
We expect to see a growth in companies providing IR35 advice and status
determinations. CEST has proved controversial at best and used alone is
unlikely to satisfy HMRC that reasonable care was used (unless evidence
is also saved about how a decision was reached). PayStream has built
an online tool (IR35 Comply) which gives a status decision but also saves
evidence and provides an audit trail in the event of an HMRC challenge.
Finally there will be the growth in umbrella contractors as they are forced
either by their IR35 status or their end client’s stance, to work via a PAYE
solution. Recruitment businesses will need to choose their partners carefully
to ensure a smooth transition of an unhappy workforce.

Parasol Group
Immediately, we foresee that the biggest impact of the April 2020
IR35 reforms in the private sector will be the shift towards more
traditional employment models where tax is paid via PAYE and
National Insurance Contributions are paid to HMRC at source. Already,
several banking and telecommunications companies have announced
that they will not engage contractors working through their own
limited company following the reforms instead offering them the
option to become an employee either of the business or a compliant
umbrella company.
This may lead to organisations who are taking a firm stance against
engaging contractors due to the IR35 reforms losing out on the skillset
and experience of said contractors. There is no need to do this
– organisations who engage contractors should ensure they educate
themselves on the legislation and partner with an IR35 specialist
for support.

Terry Hillier, CEO, People Group Services
I believe that the single biggest impact of IR35 will be uncertainty.
For all of the talk and all of the planning that has gone before, the only
thing we can be totally sure of is that for a few months the landscape will
be unsettled.
We’ve been discussing and prepping for IR35 over the past year. Just do
a quick search to see how much information is out there! And whilst big
businesses on both the recruiter and end-client side will have prepared,
there will be hundreds of smaller businesses and contractors that will slip
through the information net.
Looking back at the public sector reforms a couple of years ago, one of the
most noticeable and unwelcome outcomes was the proliferation of less than
compliant umbrella companies. For them, uncertainty brought opportunity,
and the payment intermediary sector is still feeling the effects. We can only
hope that lessons have been learnt.
So, when April comes, we’ll see a lot of change and uncertainty. Some
contractors will be brought in-house, some may even take projects abroad,
and plenty will be left not knowing exactly what to do. It goes without saying
there will be thousands of individuals taking the easiest of options; getting a
pay illustration from an umbrella company!
However, once the dust has settled, a large portion of these are likely to do
their homework, work the system legally and eventually move back to an
own limited option. n

