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Most years are challenging for recruitment
businesses from a compliance point of view as
the government seeks out new ways to ensure
the workplace, the treatment of employees and
the treatment of the money they make is fair and
equitable. However, this year is truly exceptional
for the industry.
Having already absorbed changes in IR35
within the public sector, the industry was faced
with similar legislation last year. This was then
postponed and anecdotally there was even talk
of the legislation being dropped altogether. Not
only has this uncertainty been dashed by the
changes coming in next month, but they come at
the same time as the impact of Brexit runs through
the international labour market and when every
employer is still faced with ensuring their business
survives in the light of a global pandemic.
International and national employment is shifting
and becoming more complex. Responsibilities and
liabilities are shifting and many within the supply

chain – employees and end used employers – still
seem unaware of what's happening and certainly of
the implications of these changes.
Working on the frontline of the employment
relationship, recruiters need to know precisely
what's going on and how they can introduce
systems within their own businesses to make sure
they stay compliant and efficient.
This publication is designed to help you do
just that. With articles covering all aspects of
compliance and reaching forward over the next
12 months, this is your guide to the compliance
roadmap ahead (to borrow a popular phrase).
Compliance need not be a hindrance to your
business nor to your clients taking advantage of
the talent they need. Indeed, handled correctly a
compliant recruitment firm will have the edge in
the marketplace, understanding how to do things
better and with the minimum of risk. In these
uncertain times a recruiter who can offer this will
be an extremely attractive proposition.
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PHIL PLUCK
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Now more than ever, it is vital to ensure that your
recruitment business is taking proactive steps
to ensure the integrity and compliance of your
supply chain.
With the introduction of IR35 into the private sector,
failure to comply with the new off-payroll reforms will
have far-reaching consequences now that the liability
for non-payment of National Insurance and tax
contributions passes through the supply chain.
IR35 off-payroll reforms are going ahead on 6 April
2021 – you need to be prepared.
The legislation needs to be correctly understood,
even if that means seeking expert professional
advice. Identifying the risks by carrying out thorough
due diligence on your supply chain partners is
paramount, especially as we see many unscrupulous
players emerging in the marketplace and some
very sophisticated scams being promoted to 'cashin' on the rapid changes in the industry.
However, with change comes opportunity. Building
a more resilient supply chain will not only help

to protect your agency from financial, legal,
and reputational risk, a company with a good
understanding of its risk profile and associated
processes will be better suited for any future
legislation changes or increased policing.
Given the issues and demands now facing the
recruitment industry, this compliance report's
timing could not be better. Of course, while our
particular interest is focused on matters of supply
chain compliance for contractors and freelancers
engagement through intermediaries, we understand
that compliance is much broader, covering many
other business functions from communications,
technology, finance and international business.
This is why, as the voice of compliance for the
temporary workforce sector, the Freelancer and
Contractor Services Association (FCSA) is proud
to support this special report to ensure that you are
up-to-date with all the latest compliance challenges
facing recruitment business and giving you access to
practical advice on how to embrace compliance into
your business processes from industry experts.
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PREPARED
FOR CHANGE
Changing legislation brings challenges for everyone.
With the imminent IR35 regulations coming into
effect in April 2021 for the private sector Ben Oliver,
product manager for Access Pay and Bill, considers
some questions to help recruiters stay compliant.

Q: Which provision of the new IR35 Off-Payroll
rules seem to cause the most confusion?
A: Defining who is in and who is out and what this means in the wider
aspects of the market has been the subject of much debate, not only
with our customers but the sector as whole.
Usually, you can apply this as a rule of thumb:
• Inside IR35 – contractors who should be paying employed levels
of tax
• Outside IR35 – contractors who can pay themselves a combination
of salary and dividends

Q: What steps should recruitment agencies
be taking to ensure they are prepared for the
new rules?
A: It’s really important that you have assessed your workers. With our

Access Pay and Bill software, you can be making that determination
early, setting up the system so you are ready from day one.
You will also want to have developed your communications – both to
your contractors and clients. For agencies working with umbrellas and
managed services the responsibility to administer IR35 lies with them.

Q: What is the most important aspect of the new
rules for a recruitment agency to keep in mind?
A: It’s important to focus on the core intent. IR35 is a tax at source

piece of legislation. It’s now our job to ensure your contractors are
paying up front and to collect that tax and give it to the Treasury. Not
only that, but we have to make sure we report it all correctly – not just
to the HMRC, but to our respective boards.
Access Pay and Bill handles IR35 for both the public sector, which
we have been serving since its introduction in 2017, and now for the
private sector too, together with the entire payroll, billing and accounts
pre-processing. And it does it at scale. It’s certainly the only product I
would want to be using to implement IR35.

Case study: Peace of mind in complex times
OHUK is a construction and engineering recruitment
business operating nationwide. Founded by Nick Mace
and Jackie Lincoln in 2011 the company has seen
impressive growth in recent years.
“Access Recruitment has been a really good partner.
We grew quickly, and all of a sudden we had a real spike
where we were working with bigger clients and taking
on some significant projects, which was quite stressful,”
says Mace. “Trying to process payroll alongside
everything else could have been a nightmare, but our
account manager at Access was so knowledgeable and
made it easy for us.”
Construction is a highly regulated industry and as a
recruiter there are many factors to consider in processing
payroll. Access makes it easy for OHUK to file and
make payments to HMRC as well as keeping up with the
management of the CIS (Construction Industry Scheme).
The scheme requires any contractor to be verified
through the HMRC and to produce a CIS 300, which is a
report that has to be filed every month.
“Working with Access gives us a real safety net. When
I get queries on figures, reports, tax, EPSs or RTIs I’ve
got someone to phone who I can rely on to have the
right answer,” says Nick. “Access takes a huge amount
of stress and worry off my shoulders as an owner.
When I get any kind of request or query about what has
happened with our payroll, I live in the security that
Access knows all of it. I instantly have access to any data
I need and I know it will be correct. That security is key
for me.” n
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CRITICAL
COMPLIANCE
Crawford Temple, CEO and founder of Professional Passport
on the intricacies of the compliance challenge.
Recruiters, hirers and contractors and other stakeholders have
one thing on their minds right now. The Off-Payroll legislation
and its impact. Taking effect from April 2021, the new tax rules
will be rolled out into the private sector when medium and large
sized firms become responsible for assessing the status of their
contingent workforce. The legislation has already been in place in
the public sector since 2017 but public sector hirers will also have
to make changes to align with the new legislation. This is only
one part of many complex layers of legislation that all need to be
applied to achieve supply chain compliance.
The Off-Payroll legislation has clearly defined transfer of
liability clauses within it, allowing for the consequences of
non-compliance, and any debts arising, being passed back up
the supply chain. Therefore, supply chain compliance will be an
essential part in protecting all parties against liabilities. However,
this is only one piece in the complex compliance jigsaw.
Last year, just as the first lockdown arrived, we saw the
introduction of The Key Information Document [KID]. The
document has been designed to provide transparency on how a
candidate is to be paid, whether directly to their personal service
company, via agency PAYE, or via an umbrella employer. Clear
guidance was published by BEIS, together with example forms
of KID. However, months later, evidence across the market
shows that many recruitment companies have either missed the
requirements entirely or, in light of all the other issues faced, have
not fully understood the requirements. Either way, many have
failed to implement it properly – and so have failed to comply.
With many workers expected to move from PSC to either PAYE
or umbrella it is essential that compliance with this requirement
is built into an agency’s processes. Umbrella companies
are generally well-equipped to provide this information to
the recruitment companies, but it is the responsibility of all
recruitment companies to provide this to their workers at
predetermined pre-contract points.

Agency Workers Regulations
Then we move to Agency Workers Regulations and the
requirement to match prescribed benefits with those that the
worker would have received, had the worker been engaged direct
by the client. The ‘Day one rights’ are the responsibility of the
client; but the ‘Regulation 5 rights’, to which the worker is entitled
after the initial 12 week ‘qualifying period’ include rights of parity
for pay and paid leave entitlement. Where recruiters have dealt
with limited company contractors in the past, many have deemed
that these workers fell outside of the regulations and therefore,
since their introduction in October 2011, nearly ten years ago,
awareness and consideration has diminished.
With the Off-Payroll legislation triggering significant numbers
moving from PSC, the contractor’s own limited company, to
umbrella or Agency PAYE, it is vital that these regulations must
now be reconsidered and reviewed as in the majority of cases
workers will fall within. Umbrella companies will be asking the
recruitment company to confirm the comparator details for both
pay and holiday entitlement to ensure compliance to both these
critical elements.
Generally, umbrella companies offer the statutory 5.6 weeks (for
those working 5 days per week, 28 days) holiday as their default
contractual position. To accrue funds from time actually worked
to provide for the cost of this, 12.07% of what would otherwise
be gross pay needs to be set aside. However, if a comparable
employee (engaged direct by the client) would have a greater paid
leave entitlement, the percentage that needs to be set aside to
cover the cost of pay during that paid leave will increase.
As an example, many directly engaged NHS workers are entitled
to seven weeks paid leave; to fund such a paid leave entitlement,
the umbrella would need to set aside 15.22% of what would
otherwise be gross pay. And it’s the amount left over for gross
pay, after making the provision for paid leave, that must be at
least as much as would be received by a comparable employee
(engaged direct by the client). >
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Whilst the focus is very much on Off-Payroll, the
consequences for the recruitment company extend
much further and it is essential that all these areas
have been considered with processes fully updated

If recruiters do not respond promptly and helpfully to requests
from umbrellas for information about comparator details, there
are real risks that the worker may have grounds for complaining
that (s)he has not received his/her AWR entitlements. If such a
worker were to successfully bring a tribunal claim, it would be
for the tribunal to decide where the responsibility lay.
In a case decided shortly after AWR was introduced, a teacher
engaged by a school via an agency won an award of £10,000,
because pay parity had not been received; and, because the
school had failed to provide information about pay parity that the
agency had requested, the school was held to carry 100% of the
responsibility for paying the award to the teacher.
The Off-Payroll legislation is likely to result in more higher-paid
workers moving to umbrellas.
The directly engaged comparator may well have paid leave
entitlements greater than the statutory minimum.
This is an issue likely to have increased significance, once the
Off-Payroll legislation takes effect; and those who fail to make
a genuine effort to comply with the requirements of the Agency
Workers Regulations will be assuming an increased level of risk.

Conduct Regulations
When these regulations were introduced in 2003, the landscape
was one in which umbrellas were less than prominent. From the
viewpoint of these regulations, the umbrella company occupies
dual roles.
As between it and the worker, the umbrella clearly falls within the
statutory definition of an ‘employment business’, even though It
will not generally be providing ‘work-finding services’; and, as
between the worker and the umbrella, there can be no opt out.
As between the recruiter and the umbrella, the umbrella will be
in the position of a corporate work-seeker; and the individual will
be the ‘person who is or would be supplied by that work-seeker
to carry out the work’.

Unlike the situation where an individual uses his/her own PSC,
the identity of the umbrella will not generally be known at the
point where the individual approaches the recruiter looking for
work. So, in that initial stage, it seems that the individual will be
the workseeker; and it would follow from that that there can be no
‘opt out’; and the recruiter must agree terms with the individual,
in order to comply with regulations 14 and 15, even though the
recruiter may have no intention of engaging the worker, other than
via an umbrella.
More often than not, the umbrella will only be brought into the
picture once the assignment details have been agreed in principle
between the recruiter and the individual. At this point, the
umbrella assumes the position of ‘work-seeker’, and the individual
instead becomes the ‘person who is or would be supplied by that
work-seeker to carry out the work’. The recruiter now needs to
agree terms with the umbrella, in order to comply with regulations
14 and 15.
After the umbrella enters the picture, but before the umbrella is
introduced or supplied to the hirer, the umbrella and the individual
can, if they so choose, agree to opt out of the conduct regulations,
and so notify the recruiter. If they do so, and if the recruiter in turn
so informs the hirer (also before the umbrella is introduced or
supplied to the hirer), the regulations (other than regulation 13A –
KIDs) will not apply.
So, whilst the focus is very much on Off-Payroll, the
consequences for the recruitment company extend much further
and it is essential that all these areas have been considered with
processes fully updated.
Clearly, such tasks can be made easier when you are working
with compliant umbrella companies with a sound and rounded
knowledge in all these areas. You will be able to agree simplified
processes and reporting as well as agreeing master service terms.
Having a close collegiate relationship with clearly defined roles
and responsibilities will be essential to ensure the recruitment
company is able to deliver a rounded compliance outcome heavily
supported by their umbrella partners. n

FUTURE
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Chris James, director of accounting services, JSA Group and
Chairman of the FCSA, and James Harris, head of compliance at JSA
Group, discuss how agencies should take a compliance-led approach.
The last few years have witnessed the introduction of a variety of
new regulations in the recruitment industry. Starting with the Criminal
Finances Act and Public Sector Off-Payroll Reforms in 2017 and
progressing into our current landscape, where IR35 in the Private
Sector and Brexit are the new hot topics, the recruitment industry is
in a period of large-scale transformation to increase transparency
throughout the supply chain and protect employees’ rights nationwide.
While it is important to be focused on preparing for the current
changes compliantly, remember to think about the bigger picture. The
future of compliance in the recruitment industry is experiencing an
overhaul, and we predict regulations will only tighten as we progress
deeper into this decade.

How it started: The Good Work Plan
In 2017, the Prime Minister commissioned the independent Taylor
Review of Modern Working Practices to assess the labour market and
ensure it can adapt to embrace new technology, emerging business
models, and new ways of working. Following the completion of the
Taylor Review, the government responded in December 2018 with The
Good Work Plan; a document which set out the key areas that needed
addressing to protect workers and improve the quality of work in the UK.
The four key areas for review were: increasing transparency in the
labour market, supporting agency workers, the enforcement of
employment rights, and determining employment status. In the years
following The Good Work Plan, we have witnessed various legislative
milestones and, with the rapid changes we’ve seen to the labour
market as a result of Covid-19, there are undoubtedly plenty more
developments on the horizon to deal with the growing gig economy
and regulate parts of the supply chain in new ways.

Criminal Finances Act (2017)
In 2017, before the publication of The Good Work Plan, the
government had already begun to zone in on criminal tax practices
and other injustices in the labour market such as money laundering,
tax evasion, and the financing of terrorism. For recruitment agencies,
the introduction of The Criminal Finances Act was the first step in

increasing their responsibility for the actions of other members of
the supply chain. While this act didn’t change the terms of what
is considered criminal, it did widen the net for who can be held
accountable for unlawful financial activities by making it a criminal
offence for a corporate entity to fail to prevent an associated person
from criminally facilitating the evasion of tax (whether within the UK or
in a foreign country but in connection with the UK).
This means that law enforcement agencies and partners have the
power to recover the proceeds of crime from agencies, whether or not
they were the party who committed the crime. It’s important to note,
however, that when your agency has followed reasonable procedures
to prevent the criminal facilitation of tax evasion by an associated
person, you should have a defence against accepting liability.
For agencies engaged with Umbrella companies, you must
understand the terms of the Criminal Finances Act to ensure you’re
only working with compliant businesses who aren’t operating any form
of tax evasion scheme or facilitating tax evasion – as you too could be
held liable for their offence.

Key Information Document (2018)
Following a clampdown on tax evasion, the government turned their
focus to the rights of agency workers in 2018 with the introduction of
the Key Information Document (KID). The establishment of the KID and
its subsequent implementation in April 2020, has meant that agencies
now have the legal responsibility to provide workers with a ‘Key
Information Document’ before agreeing on any contractual terms.
The KID is a vital document for any agency or contractor working
with an intermediary, such as an Umbrella company. In summary, it
dictates that an agency must clearly document key information about
the relationship between themselves, the worker, and the Umbrella,
including the structure of any payments that will be made for services
provided by the worker and any benefits afforded to the worker.
Once again, this document implicates the agency as the responsible
party for establishing and maintaining clear and transparent
relationships with their workers and related intermediaries. It ensures
workers understand the contractual chain and also prevents any party
from misrepresenting a worker’s pay or benefits. >
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Off-Payroll (IR35) Reforms (2017 & 2021)
In conjunction with the Criminal Finances Act, to continue their battle
against tax avoidance and increase clarity throughout the supply
chain, the government also drew up a set of reforms to the IR35 rules
in both the Public Sector (implemented in 2017) and Private sector
(due this April).
The reforms state that if someone is acting in the same way as an
employee but working through an intermediary (such as their PSC),
the supply chain must pay tax on their invoices in a similar way a
normal employee would experience tax deductions. The key element
to remember about the ‘new IR35’ is that it’s not the employment status
checks that are changing, but who is liable if the status is determined
incorrectly.
Rather than placing responsibility on the individual worker, as was
previously the case, the IR35 reforms mean that you (the agency) and
the hirer are now financially liable if tax wasn’t deducted by the supply
chain and HMRC can show that it should have been. However, similar
to the Criminal Finances Act, if your agency can prove it has taken
reasonable care in ensuring parties corresponded with are acting
compliantly, then it will at least reduce the financial risk.

For some agencies who have never worked with Umbrella companies
before, the idea of these tax avoidance schemes and identifying a
good Umbrella partner can be daunting. We urge you to only work
with companies that are transparent about how they pay workers and
have clear compliance accreditations, such as JSA Umbrella.
As HMRC increases their focus on non-compliant Umbrellas and tax
avoidance schemes, by making sure you’re working with compliant
providers now, you can start on the best footing as the next wave of
increased regulation is introduced.

BREXIT & international supply chains
Since leaving the European Union at the beginning of this year, there
is yet to be a large change in the recruitment sector, other than an
increased difficulty for individuals who contract their services across
Europe who, in some cases, now require a VISA to work compliantly.
Nevertheless, there will no doubt be an influx of new regulations
concerning international supply chains and workers’ rights across the
EU. Though details of these remain uncertain for now, it’s important
to bear in mind that these types of changes are coming, so be
prepared to adapt to them accordingly.

What’s next?

Forward thinking

HMRC continue to remain focused on compliance and tighter
regulations, increasingly moving the responsibility and financial liability
onto recruitment agencies. While their next steps in this area are still
unclear, we’re certain that there will be more change to come.
So, as we approach and work through the implementation of the IR35
reforms, your agency should start to develop a more long-term view of
your compliance responsibilities.

Once the IR35 reforms are fully implemented and the recruitment
sector settles, we’ll no doubt see an increase in initiatives that intend
to follow the spirit of The Good Work Plan. Our stance is to view these
changes as a positive: they’re a great way to ensure you’re protecting
your workers’ rights and enhancing the quality of working relationships
in the UK.
The best advice for your agency now is to lead with compliance.
Focus on putting the worker first by providing the relevant protections
and taking reasonable care in adhering to any regulations which apply
to your agency. Honesty and compliance accreditations will go a long
way with contractors as regulations undoubtedly tighten in the future.
There’s also no doubt that the kind of Blue Chip companies that a
lot of agencies would like to see at the top of their supply chains will
put an ever-increasing value on compliance and transparency. For
reputational reasons, and to demonstrate their credentials to investors,
a serious approach to compliance is the only sensible action plan.
So, take a long-term view on compliance and prepare for more
change ahead. n

Umbrella Regulation
One area that we believe will be next on the agenda is formal
regulation for the Umbrella sector. Over the past year, we have seen
HMRC clamp down on Umbrellas who are operating tax avoidance
schemes whereby they promise workers extremely high take-home
pay rates (80 per cent or higher) and use the cover of a ‘bonus’, ‘loan’
or ‘credit’ to avoid the necessary tax contributions.
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A PERFECT STORM
FCSA chief executive Phil Pluck looks at how the dynamics of the
coronavirus pandemic, IR35 reforms in the private sector and the
lack of regulation is fuelling a surge in unlawful activities.

Even before the coronavirus pandemic hit the UK, there were
already two market dynamics in the economy. Firstly, the number
of contingent workers grew at a phenomenal rate and showed no
signs of slowing down.
For years now, businesses have been looking at ways to
become more agile and reduce their financial risk. Traditionally,
companies with employee numbers of around 6,000 would have
engaged them on fixed contracts. However, in today's world, it
is more likely that only 2,000 of those would be full time, fixed
contract employees, with a larger proportion being outsourced
workers. Secondly, and perhaps something we may have now
forgotten, is that before the pandemic, it was predicted that
the UK was heading towards an economic dip in any event. So
again, businesses were already starting to look at how they
could reduce their financial risk.
But then, in March 2020, Covid-19 changed this dynamic entirely
and, in many respects, dramatically accelerated the demand
for contingent workers across all sectors and all skill levels.

Businesses were now looking harder and faster at how they
could reduce their capital costs for them to be profitable or
even survive and to provide them with the flexibility to meet the
demands of the fast-changing and uncertain market conditions.
So what are businesses doing now? They are now scrutinising
their fixed-cost base, and these generally include premises
and people. As far as premises are concerned, there has been
a marked cultural change during the pandemic. More and more
businesses are now open to the idea of employees working from
home, where practical.
When it comes to people, employers now have a microscopic
eye on who needs to be a full-time employee and who can
flex in and out of their business as an outsourced worker.
Unfortunately, some employers have had to make the difficult
decision to make people redundant, which has resulted in
some of those made unemployed transitioning from traditional
employment to outsourced working for the first time.

Accelerating change
Covid-19 has dramatically accelerated the number of contractors
and freelancers in the UK workforce. As the number of
contingent workers increases in response to these market
dynamics, we have also seen a marked increase and the number
of umbrella companies entering the marketplace.
Five years ago, there were in the region of 400 umbrella
companies in the UK market. Now we're looking at circa 800 to
900 umbrella companies. Whilst the increase in numbers are
surprising in itself, there is an even bigger issue emerging for
our sector and one that the government is now beginning to
respond to.
For years now, this has been a sector that has had to live with
unlawful players moving into the marketplace, putting companies
within the supply chain at commercial risk and at the expense of
exploiting contractors. Many of the contractors now entering the

market for the first time are not aware of the risks posed by these
unlawful players and the incredibly creative scams that they
promote. So what we have here is a situation where we have lots
of new people who will not be educated on the contractor world
moving in and we have several players in the market offering
the likes of 'QC-approved loan schemes', 'HMRC-registered trust
schemes' and scams involving failure to provide holiday pay or
give false or improper pay estimate on their websites.
But the perfect storm doesn't end there as there is another
dynamic that is now coming into play, and that is the IR35
reforms in the private sector which is due to come into effect on
6 April 2021.
What IR35 is doing is accelerating the number of contractors
moving into umbrella employment at an even faster pace.
Contractors who for many years have operated through PSCs
are now being caught 'inside IR35' and being forced to ditch their
limited companies and become an umbrella employee. >
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ADVERTORIAL

DASA’S GUIDE TO
CHOOSING AN
UMBRELLA COMPANY

One such way to identify low-risk service providers is to check
for accreditation from a recognised industry body, such as the
FCSA, and of course, to be members of reputable bodies such as
REC, TEAM and APSCo. FCSA accreditation shows that a service
provider has demonstrated that it operates according to the
highest industry compliance standards.
We have responded to these market dynamics by raising our
standards for new membership applicants. Anyone applying to
become a member of FCSA will undergo a detailed fit and proper
persons and liquidity checks and determine, as mentioned
earlier, that they are an established firm before we allow then to
proceed to the accreditation process.
Then, there is our unrivalled independence, detail, and rigour
of our audit process that ensures only those intermediaries
who can demonstrate the highest compliance standards can be
awarded accreditation. It's difficult to become an FCSA member,
but it's difficult for a reason – to protect the integrity of the
supply chain and its stakeholders.
The need for FCSA is greater today than it ever has been. While
we continue to be that voice of compliance and engage with
government bodies to address these pressing issues, together
with our members, we are here to support you whilst we are
going through this perfect storm. n

1. Are they an Accredited Member of the FCSA?

The FCSA is acknowledged as the most compliant trade body in
the industry, and only transparent and open umbrella companies
are prepared to allow a forensic audit of their internal processes
and procedures.
www.fcsa.org.uk

All compliant companies willingly provide transparent pay
illustrations in advance, including all deductions and fees.
These calculations should also be included on all contractor
payslips to guarantee compliance.

2. Are their Payroll Models Approved by Professional
Passport?

8. Do they Guarantee to Pay Contractors on Time,
Every Time?

3. Are they a Trusted Partner of APSCo?

9. Can they Prove they Pay all Statutory Employee
Costs?

4. Are they a TEAM Service Provider?

10. Have they Won any Awards?

5. Do they Belong to the Umbrella Leaders
Association?

This guide is intended as an initial checklist to be
referenced when choosing an umbrella company
to support your business. We encourage
all clients to undertake a comprehensive
due diligence process before signing any
contractual agreements. If in any doubt, please
do not hesitate to contact DASA Umbrella for an
independent and confidential discussion.

Professional Passport audits various payroll models implemented
by providers including Umbrella, CIS, Joint Employment, Bureau,
PEO and Accountancy to guarantee they comply with all
employment legislation.
www.professionalpassport.com
APSCo is one of the most trusted trade organisations in the
industry, and their new Trusted Partner status provides a rigorous
endorsement of an umbrella company’s commercial solidity, risk
profile and financial reliability.
www.apsco.org
TEAM comprises a vast network of independent recruitment
agencies committed to compliance and best practice. Their list of
approved Service Provider’s is devised to provide members with a
sense of confidence and reassurance.
www.jobsatteam.com

The recently founded Umbrella Leaders Organisation only
accepts and recognises genuinely compliant payroll companies
committed to the fiscal welfare of the assignment supply chain.

6. Are they Based in the UK?

Many Umbrella companies are actually based offshore, so they
can take advantage of various tax loopholes and scams. As a
matter of course, please check out the trading registration details
of any payroll provider as part of your due diligence process.

Ensure that any given umbrella company guarantee to pay
your contractors on time every time. The ubiquitous industry
standard is that cleared funds are received no later than 12pm
on a Friday.

As the de facto employer of the contractor, compliant umbrella
companies are duty-bound to ensure statutory employment
rights are incorporated into their offering, including
holiday pay, maternity, paternity, sick leave, pension and
apprenticeship levy contributions.
Not necessarily essential, but winning awards gives an
indication of an umbrella company’s willingness to open up its
processes and procedures to scrutiny. The recommendations
of existing clients are invariably part of any awards submission
and offer a further indication of a company’s performance.
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7. Do they Provide an Example of Gross-to-Net
Take-home Transactions?

a

But there is another type of player moving into the marketplace
– umbrella companies who have an outright intention to be
unlawful. They see the IR35 reforms as another opportunity to
take advantage of contractors who may be tempted to take-up
lucrative take-home pay offers.
So why are we in a perfect storm? We are in the perfect storm
because all of this is happening with no regulation in place.
We now have a supply chain that is exposed and has liabilities
running through it and new contractors entering the marketplace
ill-informed and at risk of being exploited.
In the absence of regulation and following the recent

Compliance proof

With literally hundreds of umbrella companies in the market, it is little wonder
recruitment agencies, hirers and contractors are often confused as to which
providers are genuinely compliant. DASA Umbrella has created the following
ten-point questionnaire to help all companies engaged in the supply of temporary
workers identify payroll companies who can prove their compliance credentials:

st Umbrell

Unlawful intentions

announcement of Matthew Taylor's departure, it would suggest
that the government may be going cold on regulation. The need
for increased due diligence across the supply chain is more
significant than ever before.
IR35 reforms will see more end clients looking more closely at
its supply chain in order to mitigate their risk. Agencies will,
therefore, need to be able to demonstrate to their end clients
that the umbrella companies on the PSL are fully compliant
and transparent. With the perfect storm described and the
sophistication of some of these unlawful players, that is not as
easy as it sounds.

Be

First of all, it's important to remember that they don't have to
do that as they may choose to retain their limited company and
also be an umbrella employee. However, these workers are still
new to the ‘world of umbrella' and therefore susceptible to these
unlawful players and the tempting offers they promote.
There are two types of umbrella companies emerging in response
to the increase in contingent workers of concern to the FCSA.
The first is pure accountancy firms. They can see that their PSC
client base is slowly but surely diminishing due to
IR35 and are therefore diversifying into umbrella. It's important to
understand that many of these are, in fact, compliant and
well-meaning. However, the question you have to ask is, do they
fully understand the level of compliance required to operate as
an ethical and compliant umbrella employer?
Unfortunately, from the evidence we're seeing at the FCSA, it
would suggest that they are not. We know this because we see
an increase is the number of new membership applications from
companies like this who are looking for umbrella accreditation.
We have to turn away such applicants because, in line with
changes in market conditions, we've since raised our standards
and now insist on all new umbrella applicants having to
demonstrate that they are an established company and have not
been set up in reaction to IR35.

ADVERTORIAL

HIGHER TAX
‘INEVITABLE’

"Our Engage app
is reimagining
access to payroll,
on-the-go benefits,
and health and
wellbeing support
for workers, in
turn boosting
talent retention
for recruiters"

FROM 6 APRIL 2021

It is ‘inevitable’ recruitment businesses and their
workers will directly or indirectly face the impact of
higher tax bills once the new IR35 off-payroll rules take
effect on 6 April, the CEO of employee benefits and
outsourced payroll provider HIVE360 has warned.
David McCormack, CEO, HIVE360

HIVE360’S employee digital health and wellbeing app ‘Engage’

David McCormack says recruiters need to act fast if they
are to fully explore and understand the options and select
the best one for their business, to minimise disruption to
their organisation, and ensure payroll is fully compliant
and secure.

“They face a tough decision on how to cover the increased
costs – either by the business, or by passing costs on to
workers via a cut to workers’ pay of at least five percent to
cover the additional costs if they force workers down an
umbrella route.

“When IR35 legislation changes, recruitment businesses
have three options: either return to in-house payroll, cut
workers’ pay, or outsource payroll to a recommended
PAYE-compliant specialist,” he says.

“Without doubt, workers are financially better off being paid
via a PAYE model. When you deduct the weekly fee and
all costs of employment going through an umbrella, and
see the real ‘take-home pay’ for workers, you have to ask
if the vanity of a higher umbrella rate (and we all know it’s
not really a higher pay rate) is stopping you moving your
workers to PAYE, which is the ‘IR35 safe solution’.”

HIVE360 estimates that recruitment businesses opting to
set-up and run an in-house payroll of 400 workers, should
expect to add over £30,000 each year in administration
and resource costs.
For those choosing an umbrella company to pay workers,
there will also be significant additional costs once IR35
takes effect: “Recruiters will pay more tax, but also be
charged for the privilege,” says David, “with the average
umbrella company charging on average £20 per worker
per week, around £1,000 a year based on an average
£18,000 salary.

Free PAYE calculator helps recruiters prepare
HIVE360 has developed an online calculator that compares
the cost of running a contract payroll versus PAYE.
By using four pieces of information – hours worked, client
hourly rate, umbrella hourly rate, and the umbrella fee – the
online tool calculates the weekly, monthly and annual cost
for recruiters paying workers using PAYE payroll vs paying
them as contractors.

Hive360 | Payroll & Benefits Reimagined

“The calculator shows recruitment companies the real
financial impact to their business of complying with
the new IR35 off-payroll rules,” David explains. “It will
help them understand the real numbers involved, by
converting contract rates to a PAYE rate for immediate
comparison - no doubt busting a few myths and
delivering some very surprising outcomes, both in terms
of worker take-home pay and agency costs.”

Added benefits on-the-go
Recruiters that outsource their PAYE payroll to
HIVE360 gain automatic access for any payrolled
workers to HIVE360’S employee digital health and
wellbeing app, ‘Engage’.
Completely customisable, the app enables instant
access to a huge range of benefits and services, from a
personal doctor, personal support helpline, care support,
and gym memberships, to high-street, lifestyle, dining
and insurance discounts, as well as GDPR-compliant pay
and pension information such as digital payslips and a
real-time workplace pension dashboard.

www.hive360.com

“Our Engage app is reimagining access to payroll, on-thego benefits, and health and wellbeing support for workers,
in turn boosting talent retention for recruiters,” says David.
“We lead the field in innovating employer engagement
via our suite of benefits that match individual business
requirements with a tailored, personal solution.
“Engage is the first-choice mobile perks app that is
capable of bringing recruiters’ candidate and HR systems
seamlessly together in one mobile experience for every
workforce,” he adds.
HIVE360 is an employee benefits and outsourced
payroll provider which operates extensively in the
Gangmasters and Labour Abuse Authority (GLAA) and
industrial recruitment sector, is a GLAA license holder
and championing a new IR35 fully compliant solution for
outsourcing employment administration for the UK market.

For more information: www.hive360.com
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Michelle Reilly, CEO of 6CATS International and founder of
6CATSPRO on international contractor compliance trends.

International contractor recruitment has always been complex. However,
with global authorities placing greater scrutiny on non-compliant
contract placements, a change in visa requirements in a post-transition
environment and the pandemic continuing to pose a challenge for
placements and contracts, compliance is now more intricate than it has
ever been.
While ensuring your recruitment business and the contractors placed,
abide by local and international laws isn’t simple and will require
constant updates to policies as the legal landscape evolves, there are a
number of immediate trends that staffing companies need to adapt to in
the coming months.

However, those without this experience will be starting from scratch and
it’s vital that robust compliance processes are part of the strategy from
day one.
Unfortunately, it is likely that there will be an initial decline in EU-based
recruitment agencies contracting UK workers due to what many are
already perceiving as ‘burdensome’ permit requirements. However, we
do expect that those non-EU workers based in Europe who already hold
the required ‘right to remain’ or ‘right to work’ documents will still be
utilised by many firms.

Brexit developments

While Brexit has created a compliance challenge in itself, there are
other legal requirements when placing contractors from the UK into
Europe that have existed for some time. Agencies with prior experience
of working between the two jurisdictions should already be aware of
this, but for those tapping into the European market for the first time,
it’s important to know what other requirements their contractors will be
subject to, beyond the right visa.
As a case in point, a UK national operating under a UK-registered
PSC in an EU country is likely to be working unlawfully. The use of A1
certificates – which allow the holder to work in the host country but stay
within their home country’s social security system – is not recommended
anywhere in the EU, with many member states withdrawing the use of
these. Failure to adhere to this could not only result in penalties for the
individual, but also the agency and end-hirer.

The end of the Brexit transition period and the UK/EU deal is certainly
one of the biggest barriers to address in the short term. Brexit is
currently causing significant issues in that agencies can no longer
simply place UK contractors into EU roles.
A recruiter seeking to place a UK national in Europe will now need to
ensure that the individual has obtained the appropriate work permit. The
challenge is that these aren’t easily gained. It’s not possible to simply
have a ‘European’ visa that covers contractors for every EU location.
And visa requirements will vary from country to country.
While the European Union is a collective authority, each location has
varied requirements for these visas and the timescales to securing them
will differ. At the moment, they are particularly hard to obtain quickly
and can in some cases take up to three months – though in places such
as the Nordics, this timescale is reduced.
For agencies that already place contractors globally, this change will
arguably have little impact when compared with businesses that are
new to the international market. Many firms that have experience of
tapping into non-EU contract placements prior to Brexit have the set
up in place and relevant knowledge internally or through an external
partner to transition into the new requirements relatively easily.

Non-Brexit related EU / UK compliance

Covid compliance concerns
The global pandemic has without doubt created challenges for staffing
companies, with international travel restrictions being implemented and
amended constantly as authorities continue to tackle the spread of the
virus. However, from a compliance standpoint, Covid has created two
interlinked issues for contractor recruitment across borders.

Obviously, the ability to travel from location to location is highly
restricted at the moment. Where entry into a country is permitted,
there are a range of requirements that will depend on where your
contractors are travelling from and to. This includes quarantine periods
and presenting a negative Covid test, which sounds reasonable on
paper, but does lead to an issue when it comes to contractor payments.
While in quarantine, for example, these temporary professionals
understandably don’t want to lose any remuneration, so we do expect to
continue to see quarantine pay stipulated in many contracts.
Health insurance is also more vital for contractors than it has ever been
and agencies working with these individuals on a global scale should
advise individuals to ensure their insurance covers Covid-related
treatment. While rare, there are instances of end-clients stipulating
health insurance requirements in contracts, so addressing this issue
from the get-go is advisable.
In line with the challenges presented by travel restrictions, a move to
remote working is apparent in most specialist disciplines where it is
practical. While we certainly welcome the continued efforts to allow
contractors to work remotely in both their home country and the client
destination, it does create a number of compliance concerns. Where
an individual works, and in what location they reside impacts the taxes
they need to pay. How long a person operates from and for a particular
country also affects tax determinations. As such, your contractors could
unknowingly be operating outside of local or national regulations due to
their remote working set up. We advise all contractors and the recruiters
that place them to seek guidance on a case-by-case basis to prevent
the risk of possible fines or criminal prosecutions

UK agencies shifting to international markets
There is also a trend in new UK agencies moving into international
markets as they look to tackle a saturated recruitment market back
home and the impact the pandemic has had on profits so far. And with
demand for contract professionals to fill skills gaps increasing globally,

international markets are, understandably, a key focus. However, this
can cause two serious problems.
First of these is the attempted use of UK Agency Worker Regulation
(AWR) contracts for international contractors. This does not work
and offers zero protection for the individual and recruiter and should
be avoided at all costs. Secondly, a contractor on an employed
solution has to be paid in the currency of the country in which they are
operating. Most UK agencies do not have currency accounts and agree
contract rates in GBP which then have to be paid in local currency. This
can quickly present a challenge, particularly when exchange rates vary,
and it is often in the best interests of the recruiter to use a global payroll
provider for international contracts.

A focus on compliance
One rather worrying development is the rise of a small number of
unscrupulous management companies offering impossibly high
retentions to contractors and a practice, borrowed from certain
UK umbrellas, to offer to pay for contractors’ referrals in the form
of incentives, or what might be more accurately called bribes. This
dangerous for the contractor, the agency and the end-client and a clear
breach of the Criminal Finances Act.
Rather more encouragingly, we’ve noticed over the last few months a
substantial increase in agencies focusing on best-practice compliance.
The 6CATS International team has been extremely busy as more
recruitment firms commit to operating compliantly on an international
scale as they expand their remit. There’s also been notable growth
in multi-channel business, with an uptick in end-users looking to their
existing agencies to source across borders now that remote working
has opened up significant ‘new’ talent pools for organisations.
While international contractor compliance isn’t easy, the global market
presents lucrative opportunities that recruiters simply can’t miss out on.
Get compliance right now, and you’ll be setting your firm up for success
in the longer-term. n
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TO BE
SPECIFIC
Adam Lindsay, pre-employment screening advisor,
Access Screening, on the challenge of going further
for demanding industries.

In certain sectors recruiters need to go the extra mile to ensure
the candidates they offer are suitable and capable for the clients
they work with. Here, we ask Access Screening about the
challenges of meeting compliance demand for specific sectors.

audit trail to prove compliance to their clients as well auditors.
Being able to have all this information to hand digitally in a
central portal instead of spread across multiple systems or filed
manually is high on every recruiter’s wish list.

Q: What are the main challenges for recruiters
when screening candidates?

Q: How can technology be used to achieve
compliance efficiently?

A: The biggest challenge recruitment agencies face is how to

A: Technology can be used at every stage from application

manage the balance between placing a candidate within short
timescales – keeping the candidate engaged and empowered
during the onboarding process – and, most importantly of all,
ensuring the candidate is not a risk to an organisation.
Whilst conducting general checks such as referencing and Right
to Work is straightforward enough, Access Screening Specialist
Adam Lindsay recommends that recruiters also understand the
additional compliance requirements of regulatory bodies within
the industry they operate in, such as occupational health checks
within the health and social care sector.
Furthermore, Adam advises that once recruiters have taken
the time to fully digest everything their sector requires, they
should set up procedures to ensure they are scrupulous about
not missing a single step. Lack of secondary checks on expired
documents, for instance, is one of the most common mistakes
recruiters make.

Q: Have some sectors become more demanding
in their compliance requirements? And if
so, why?
A: Healthcare and education have traditionally been more

stringent sectors than others. That hasn’t stopped the healthcare
sector, though, from adding even more requirements in recent
times – for example, more NHS frameworks are now asking for
MRZ checks.
We are also seeing an increasing demand for due diligence
from recruitment agencies, whereby they have all their checks
for candidates in one place and can provide a demonstrable

through to placement and throughout the ongoing lifecycle of
the candidate. With Access Screening you can easily automate
your processes and practices to streamline how you work
to ensure the most efficient onboarding journey for both
candidates and clients.
The benefits of automation are huge, not only in terms
of candidate experience, but there are also financial and
operational benefits too. For example, by implementing Access
Screening, Rullion shortened their time-to-hire process from
around 3 weeks to an average of 7 days.

Q: How can recruiters keep informed of
compliance changes and ensure their processes
keep pace?
A: Responsibility for ensuring all compliance regulations are

met for candidates lies with the recruitment agency. With Access
Screening we make it easier for recruiters by notifying them of
up upcoming legislation and regulatory changes. For example,
we notified our customers when the COVID fast-track DBS went
live, what the Government said about it together with how our
system changed to reflect the new regulations and how to do the
new check. n
To learn more about Access Screening visit:
https://www.theaccessgroup.com/candidate-screening/
or call 0845 345 3300.
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SECTOR
LEARNING
Tania Bowers, General Counsel and Head of Public Policy at
APSCo addresses education recruitment compliance.

Compliance is a key part of any recruitment business, regardless of
the sector the company services. However, for education staffing firms,
compliance is not only critically important, but it is also highly complex.
The risks of getting it wrong doesn’t just expose a recruiter to significant
legal and financial penalties. It also presents a very real chance that
children and minors have been put in potential unsafe circumstances.
So, how can you ensure your business and its recruiters remain
compliant and what can other sectors learn from the compliance
challenges in education?

Know the right sources
Education recruiters have a certain duty of care as part of their role and
there is statutory guidance published by the Department of Education
(DfE) and Ofsted standards that must be adhered to, which staffing
companies in this specialism will certainly be aware of. But schools and
head teachers are looking for more and they undoubtedly want to know
that their recruitment partner is truly going above and beyond to ensure
permanent staff and supply teachers being put forward are appropriately
vetted. That’s why APSCo developed its Compliance + best practice
requirements for education recruitment, and we hold all of our sector
members to this standard.

Safeguarding a top priority
Safeguarding is, understandably, at the top of the education recruitment
compliance list. When placing any candidates into schools, recruitment
businesses need to adhere to specific safeguarding and child
protection criteria.
As an overview, all staffing companies providing services to education
establishments must protect children and vulnerable adults,
demonstrating best practice, by:
• demonstrating their commitment to safeguarding and promoting the
welfare of children and vulnerable adults
• having policies and processes in place that ensure candidates are
recruited and selected in the most appropriate way
• ensure that candidate compliance documents are collected, verified
and kept up to date

• preventing unsuitable people from working with children and
vulnerable adults
• ensuring that all recruitment business staff receive appropriate training
in statutory safeguarding obligations
• contributing to an effective partnership working between all those
involved in providing safeguarding services for children
To truly highlight just how complex education recruitment compliance is,
under the APSCo Compliance + criteria, we’ve identified 20 separate
areas that require a number of strict safeguarding checks that need to be
carried out prior to any placement. This includes having written policies or
procedures in place that show evidence of a robust method for identifying
relevant changes in law and clear communication plans to distribute
messaging relating to these changes, evidence of eligibility to work in the
UK, proof of ID and residence, robust reference checking, DBS check
results and much more.
The key to getting safeguarding compliance right in this instance is
careful planning and the implementation of robust policies. There are
sources of information that recruiters can use, but seeking one-on-one
advice or specialist training for your business and its consultants really
will be vital.

Beyond the expected
Aside from the required compliance procedures, there are also more
general steps that staffing companies can – and arguably should – take.
And while we are very much focusing on the education sector here,
many of these steps are relevant for any staffing company.
Those firms with supply teachers out on assignments should have an
open channel of communication with the candidate and client that is
regularly used. While following the appropriate steps prior to a placement
will eliminate many of the risks – provided strict process are followed
– once on assignment there could be incidents or events that have the
potential to change circumstances and would require action from the
staffing company either immediately or ahead of the next placement.
But without being on-site, it can be difficult to find this information out.
As a result, it should be part of your best practice approach to regularly
communicate with all parties involved in a placement.

As mentioned above, continuous compliance training for staff should
also form part of a staffing company’s processes. Also consider how your
firm can demonstrate its commitment to best practice to the end client.
As a case in point, the APSCo Compliance + standard that is required
of education recruitment members sees businesses regularly audited to
ensure they are adhering to not only DfE regulations, but also the best
practice standards that have been outlined in conjunction with external
stakeholders such as the National Association of Head Teachers,
VOICE, SGOSS (the Governors Association), the Association of School
& College Leaders and the National Association of School Business
Managers. And with access to legal advisors, those organisations that
have achieved this professional accreditation are able to not only stay
on top of the relevant compliance standards, but also demonstrate to
end-hirers that they go above the standards expected of them.

Health and safety compliance standards
While the above compliance actions are centred on protecting
those that teaching professionals come into contact with, education
recruiters also have a duty of care to the teachers they place,

specifically supply teachers. When sending these temporary staff out
to various sites, recruitment firms are expected to ensure they are
going into a safe environment. Schools will, understandably, have
health and safety policies in place that supply teachers will need to
be aware of. However, Covid-19 has created a real health and safety
challenge for schools, supply teachers and recruiters alike.
With supply teachers moving from site to site, there is a greater risk
that they will be exposed to the virus, which is understandably a
concern for both the individual and their employer. The big challenge,
though, is that there is no clear guidance regarding supply teacher
access to rapid tests or even a clear consensus that they should be
high up the vaccination list.
For staffing companies, it’s not obvious who needs to own this issue.
Ultimately it is down to the DfE and the education sector itself to push
for testing and vaccination of students and personnel working in the
sector, but supply teachers aren’t currently being adequately captured
in these plans. It is APSCo’s view that recruitment businesses should
be able to access rapid tests for supply teachers and that they should
be contacted to supply details of registered, active supply teachers
for vaccination purposes. We are working with the DfE to address
the health and safety compliance concerns with supply teacher
recruitment at the moment.

Staying compliant: don’t go it alone
Compliance in education recruitment is highly complex and the above
only really scratches the surface of the requirements that companies
must abide by. But considering that the risks of getting it wrong are
so great in this field, it really is important that staffing companies don’t
attempt to tackle this alone.
Perhaps more importantly, though, compliance should absolutely be part
of your day-to-day operations. Implementing the right procedures from
day one is just the first step in the process and the ability to regularly
review and update policies according to regulatory changes will be
crucial to delivering compliant solutions. And with the world of recruitment
and employment law continuously adapting in a Covid-hit landscape,
implementing this now is arguably more important than it’s ever been. n
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SPECIAL
TREATMENT
David Green, founder of Remedium outlines a new code of practice
in the health sector and there implications for recruitment.

On the 25th February 2021 the UK government announced changes
to the Code of Practice for the international recruitment of health
and social care professionals. The Code of Practice now aligns
with the World Health Organization’s (WHO) advice on ethical
recruitment to promote effective, fair and sustainable international
recruitment practices.
The five guiding principles of the new Code of Practice are outlined
by NHS Employers below:
1. International migration of health and social care personnel can
make a contribution to the development and strengthening of
health and social care systems to both countries of origin and
destination countries if recruitment is managed properly.
2. Opportunities exist for individuals, organisations and health and care
systems to train and educate and enhance their clinical practice.
3. There must be no active international recruitment from countries
on the list, unless there is an explicit government-to-government
agreement with the UK to support managed recruitment activities
that are undertaken strictly in compliance with the terms of that
agreement.
4. Recruitment of international health and social care personnel
is closely monitored and reported on to the Cross Whitehall
International Recruitment Steering Group.
5. International health and social care personnel will have the same
legal rights and responsibilities as domestically trained staff in all
terms of employment and conditions of work. They will also have
the same access to further education and training and continuous
professional development.
Internationally trained staff have been part of the NHS since its
inception in 1948 and continue to play a vital role. With 16 per cent
of nurses and 36 per cent of Doctors in England trained outside of
the United Kingdom the Department of Health & Social Care (DHSC)
recognises that ethical international recruitment has a crucial role to

play in achieving its commitment to fulfilling the shortage of 50,000
nurses by 2024. But there still remains an equally debilitating shortfall
of Doctors, with over 13,000 vacancies. This has increased by 2,000
since lockdown in March and the number continues to rise.

Fair treatment
The new Code of Practice will provide support to overseas
healthcare professionals and ensure that they are fairly treated. In
addition to this it outlines how the UK is supporting countries with the
most pressing health and social care workforce challenges.
Safeguards have been put in place against active recruitment from
47 countries on the WHO Health Workforce Support and Safeguards
List. The previous list of 152 countries was last updated in 2003. The
significantly reduced list has now opened the UK to a much wider
international pool of healthcare professionals including Doctors and
consultants.
The strengthened Code of Practice is welcomed by Remedium.
Our mission is to solve the UK healthcare staffing crisis. We have
offices in London, Mumbai and Glasgow, and are experts in strategic
permanent staffing solutions that reduce excessive agency locum
spend, for example a permanent overseas Doctor can save the NHS
on average £100,000 to £300,000 in comparison to an agency locum
over a 2 year period. Remedium’s approach to recruiting permanent
healthcare professionals from overseas has contributed to savings of
over £200 million in public funds to date.
As leaders within the international recruitment space for consultants
and Doctors we welcome the revised changes to the Code of
Practice. We champion the principles and best practise guidelines
outlined by the Code. It is by meeting NHS compliance requirements
that we have become a trusted NHS partner placing over 2,000
permanent or fixed term Doctors from over 40 countries.
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DATA FLOW

Denis Pennel, managing director World Employment Confederation
on the need for balanced regulation.

One of the Code of Practices main
aims is to provide international
personnel with high standards
of induction and support while
working in the UK

The Code of Practice outlines how the UK can work collaboratively
with governments from around the world, forming partnerships to
benefit health and social care workers, their country of origin and
the UK. Previously Nigeria was a large contributor to Doctor and
nurse recruitment into the UK before the new Code of Practice was
announced. With this in mind Remedium would welcome the UK
government to open conversations with the Nigerian government to
review Nigeria as one of the countries on the safeguard list.
As a collaborative business we are keen to lend our support and
welcome the opportunity to work collectively with the Department of
Health and Social Care and NHS Employers to continue updating
and strengthening the Code. So far, we have created employment
opportunities for over 1200 Indian Doctors placing them in over 80
NHS trusts. This has been achieved through partnering with several
healthcare providers in India.

Induction practice
One of the Code of Practices main aims is to provide international
personnel with high standards of induction and support while
working in the UK. Having secured positions within the UK many
of the Doctors are faced with challenges before they arrive such
as finding a home in a suitable location, arranging schooling for
their children and setting up bank accounts. In response to this
Remedium offers a number of support services to international
candidates the main being an award-winning onboard relocation
platform called Red Carpet which provides overseas Doctors with a
complete online relocation solution, supplying everything from rental
and property sourcing across the UK, to finance arrangements, local
property market insights and schooling advice for families. Thus,
supporting their transition into the UK.
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There are a number of benchmark practices that have been laid out
by NHS Employers which all organisations that comply with the code
will apply and agree to abide by. The highlights are below but the full
list is at www.nhsemployers.org
• All international recruitment by health and social care employers
and contracting bodies will follow good recruitment practice and
demonstrate a sound ethical approach.
• International health and social care personnel will not be charged
fees for recruitment services in relation to gaining employment in
the UK.
• All international health and social care personnel will have the
appropriate level of English language to enable them to undertake
their role effectively and to meet registration requirements of the
appropriate regulatory body.
• All appointed international health and social care personnel must
be registered with the appropriate UK regulatory body.
• All international health and social care personnel required to
undertake supervised practice, by a regulatory body, should be
fully supported in this process.
• Health and social care employers and contracting bodies should
record international recruitment activities. This will support the UK
to monitor and measure the impact of international recruitment
flows on the health and social care sector in both the country of
origin and the UK.
Whilst Remedium will champion the new Code of Practice, it is
strongly advised that all healthcare organisations and agencies
recruiting internationally adhere to the code. The Code of Practice
has installed stronger ethics which will support better health and care
overseas, and a level playing field for all. n

The HR services industry has always gathered significant
amounts of data in the course of its work: data from candidates
and workers and data from client companies and third parties.
Some of this data is sensitive. It relates to people’s personal
circumstances and includes information on their financial and
legal status. All of this data needs to be managed in order to
protect people’s right to privacy.
Increasing challenges have emerged in recent years. Firstly,
labour markets have become increasingly digitalised, meaning
that personal data and information is exchanged more quickly
and easily. Secondly, the number of players involved in managing
talent supply lines and workforces has grown, with the result that
the roles and responsibilities for managing data at each step in
the process have become more complicated and uncertain.
In addition, over the past decade, lawmakers and Data Protection
Authorities around the world have taken regulatory action to
address data protection – most notably in Europe, with the
wide-reaching General Data Protection Regulation (GDPR),
that came into force in May 2018.
GDPR is a broad, high-level regulation. It does not provide
concrete guidance for its application across all sectors. In the
months after it came into force we were receiving clear signals
from the market that many of our members and their clients
were still unsure as to their respective responsibilities under
the new law. The lack of clarity led some players to allocate
responsibilities that were detrimental to the protection of workers’
personal data and to compliance with GDPR and a level playing
field. It also placed unnecessary burdens on the uses and sharing
of personal data to ensure the optimal deployment of talent.
Confusion also abounded at country level as some national
data protection authorities were unsure as to the how to classify
employment agencies. In attempting to implement GDPR, some
authorities did not give adequate thought to the sound functioning
of labour markets, services and regulation. In some instances,
employment agency clients were seen as data processors for the
agency and so would have become data protection suppliers to
the employment agency.
It was clear that despite having regulation in place our members
and their clients needed support. They wanted to understand
which party held worker data and was responsible for it.
World Employment Confederation’s Data Protection Taskforce
recognised that we needed to take action to ensure appropriate
data processing within the HR services industry – not only to the
benefit of workers but also to safeguard our sector’s reputation as
a responsible provider. >
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This resulted in us releasing our own set of guidelines to support HR
Services providers and their clients in navigating data protection
rules. The WEC guidelines on the allocation of ‘Independent
Controller’ or ‘Processor’ as HR-Provider describe a variety of typical
HR services and determine the roles and responsibilities of each with
regard to data protection. The services outlined include: recruitment,
agency work, career management, outplacement and different forms
of total talent management (MSP, RPO and Vendor management).
The guidelines are designed to support our members in
implementing protection of workers’ data depending on the
relationship in place. By allocating this appropriately, parties reduce
the risk of being accountable for each respective (mis)management
of personal data. They also ensure that each party defines its own
purposes and ground for the personal data it wishes to collect
and use.
While World Employment Confederation’s guidance can support
the protection of labour market personal data and compliance with
GDPR, the compliant allocation of responsibilities is determined
by the actual provision of services on the ground. Our guidelines
promote informed conversation on the allocation of data protection
responsibilities between clients and HR providers. They also serve
to show regulators where labour market services and data protection
intersect. Ultimately, HR providers must continue to tailor their
relationships in a way that optimises the human resource needs of
their clients.
With labour market personal data evermore digitised, so the
risks related to its use or disappearance are of growing concern.
Employers and HR providers have a responsibility to ensure the
confidentiality of both workers and society. Taking on board the
adequate and compliant protection of personal data in the delivery
and procurement of HR-services makes common sense and is a
necessary step.

A pragmatic approach
International data flows act as an enabler of the global economy.
The digital economy has no borders and neither does GDPR – when

ADVERTORIAL

personal data flows outside of the EU, the GDPR protections flow
with it.
Obviously, it is important to uphold the systems and mechanisms that
enable this international protection. However, regulation must strike
the correct balance between allowing a free flow of data and offering
adequate privacy protection. It needs to recognise which data flows
are of potential interest to law enforcement authorities and not be too
over-zealous in the way in which they are interpreted.
The current approach of the European Data Protection Board is too
heavy handed. It treats all data flows as of potential interest to law
enforcement authorities – regardless of their context – and threatens
to stifle Europe’s ability to be fit for the digital age. Regulation that
is so cumbersome as to hamper the free flow of data will ultimately
have a negative impact on digital trade and the benefits that it brings
to our society.
World Employment Confederation spoke out against the approach
at the end of 2020. We joined forces with Business Europe and over
a dozen other European trade associations in calling for the Board
to revisit it in order to safeguard Europe’s data flows and better align
them with the GDPR, recent rulings of the European Court of Justice
and the European Commission’s draft Standard Contractual Clauses.
We continue to also promote a reasonable grace period before
this new framework comes into effect in order that data exporters
have chance to evaluate whether a third country’s legal regime is
essentially equivalent with GDPR.
As we look ahead to a post-Covid era it will be more vital than ever
that different regions around the world are able to work together in a
spirit of cooperation. We must guard against privacy regulation that
forces countries to be inward looking. Instead, we must encourage
a risk-based approach to privacy protection that takes into account
the full context of data transfers. World Employment Confederation
believes that we need to continue to rely on contractual and
organisation measures in safeguarding data and to develop
workable, technical solutions that ensure that in the future,
personal data can be leveraged to the benefit of both workers
and businesses. n
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EDWARD THOMAS…
OUTSOURCED PAYROLL
Valuing Contractors
Contractors Deserve Respect

Any sector or company that handles other people’s money
should be subject to the utmost scrutiny and transparency
as a matter of course. Ethically, this is particularly true of the
temporary recruitment supply chain as all entities actually
profit from the hard graft of thousands of contractors. It
is often forgotten that industry would not even exist if it
wasn’t for the flow of funds generated by long shifts in the
warehouse, hospital, office, classroom or driver’s seat.
In an age where unscrupulous business practices continue
to be exposed, the reputational risk of mismanaging a
contractor’s earnings should be enough of a threat to
curtail any thoughts of non-compliance, but we all know
that this is not the case. Despite the well-meaning intent of
strengthened employment legislation and the admirable
endeavours of various trade organisations, the image of the
industry is still tarnished by the blatant attempts of some to
habitually rip-off the contractor.
The reality is that all the legislation in the world is only
effective if it is monitored and policed, with rogue practices
ruthlessly exposed and published. Even the most casual
awareness of the industry’s history reveals a difficulty in
thoroughly implementing the rules, regulations and policies
devised in the first place. Hopefully, as the nation begins
to drag itself out of the dark days of the pandemic, the
role of contractors is finally being recognised as of central
importance to regenerating the UK economy, and their
professional affairs will be treated accordingly.

The Rise of Temporary Staffing

Macro shifts in labour patterns have, of course, been
extenuated by COVID-19, with the decline in full-time
employment numbers continuing slowly but surely.
Encouragingly, demand for temporary staff increased
in February 2021 for the seventh consecutive month,
according to Jobs Survey published by the Recruitment and
Employment Confederation and KPMG. The speed of growth
is accelerating in both the private and public sectors as
businesses prepare for a predicted surge in trading activity
post-lockdown.

The Office of National Statistics noted that the number
of temporary employees in the UK increased by 4% to
over 1.5million in January 2021, representing 5.4% of total
employment. These figures include those on fixed-term
contracts, agency and casual workers, plus seasonal
staff and those on other temporary assignments. The
growing size of the contracting community provides a
fertile landscape of both recruiters and payroll providers,
particularly in growth sectors such as healthcare,
warehousing, logistics, technology and construction,
among others.

More than Just Payroll

With competition at a premium, adding value and
protecting a worker’s interests are now business-critical
facets of the services provided by agencies and umbrella
companies. Enlightened suppliers are now acknowledging
their pivotal position in the assignment supply chain
and structuring their operations around the needs of the
contractor. Transparent processes, visible fee structures
and various benefit strategies are now the minimum
criteria for attracting and maintaining a contractor’s loyalty.
Contractors are becoming increasingly aware of the risks
associated with choosing non-compliant providers on
account of the enhanced profiles of industry trade bodies
and the high-profile exposure of illicit practices on social
media. Thankfully, these largely organic forces are serving
to clean-up the industry and giving the contractors the
information required to make informed decisions as to
their choice of commercial partners.
Gaining a worker’s trust is paramount as it will secure
long term professional relationships, inspire positive
referrals and build brand reputation; three characteristics
fundamental to commercial success. These sentiments
were instrumental in the adoption of the ‘Valuing
Contractors’ strapline chosen to underpin the outsourced
payroll services provided by Edward Thomas.

Please visit www.edwardthomascontractors.co.uk to find out more
as to how your contractors can benefit from our company philosophy,
or contact 0203 892 9346 for an initial consultation.
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MEETING THE
CHALLENGE
Paul Thompson, sales and marketing director, Ikiru People
on Covid, compliance and technology demands.

2020 was an exceptional year for the recruitment and staffing
sector, with the unprecedented obstacle of the Covid-19 pandemic
forcing rapid decision making from agencies across all sectors.
Corporate leaders struggled to adapt to continually changing business
environments, with frequent adjustments needed to internal operations,
service offerings and team structures against a backdrop of ongoing
uncertainty.
To add to the already substantial challenge, a raft of new regulatory and
compliance changes further complicates the picture as we begin 2021,
shifting the legal and financial frameworks within which companies
have to operate.
But, just as many companies were able to pivot successfully and find
green shoots of growth during the coronavirus disruption, so the new
compliance outlook for the year ahead creates opportunity for businesses
who are pro-active in building value-add solutions for their clients.

IR35: What the future holds
After a delayed rollout owing to the pandemic, the government has
repeatedly confirmed that there will be no further postponement to the
introduction of IR35 tax reforms impacting the private contract labour

markets. With increased scrutiny on so-called ‘disguised employees’,
agencies will need to partner with employers to create and deliver
compliant engagement models within the scope of new interpretations
of what constitutes legitimate professional contracting.
The long-awaited private sector implementation of IR35 will have a
variety of impacts. On one hand, many employers will be looking for
their agency partners to guide them through the transition, acting
as subject matter experts who can continue to provide compliant
workforce solutions and add value to their clients by having the
know-how, tools and processes in place to avoid a shock impact
from the new regulations.
On the other hand, however, clients with a strong grounding in IR35
will be rigorous in their scrutiny of agency workflows and compliance

awareness, appraising staffing partners on their ability to provide
scalable offerings in line with the updated rulebook. Both of these
scenarios put pressure on agencies to invest in the necessary
contractual frameworks and consultant training to ensure that they
can meet client expectations and confidently support both existing and
prospective customers.
What is more, underlying this transition is an additional operations
pitfall for businesses with digital systems that are not adaptable to new
engagement models, and lack the ability to accurately track and report
on IR35-compliant projects at front, middle and back office level.

Compliance post Brexit
With the UK’s departure from the European Union, the previous
fluid employment arrangement across EU member states has been
replaced by a new immigration system which substantially changes the
way companies hire talent across UK-EU borders.
Although some exemptions are made for EEA or Swiss citizens who
were already living in the UK before 31st December 2020, (who are
able to apply to the EU Settlement Scheme for status adjustment),
recruitment from outside the UK now involves sponsor licenses,
each with subtleties and complexities depending on a range of hiring
scenarios.
New sponsorship schemes range from a program supporting
the recruitment of ‘Skilled Workers’ to Intra-Company Transfer
dispensation, allowing executives and key employees to move within
existing organisations. A broader ‘points-based’ system exists for a
wealth of other application types, as well as a ‘Global Talent’ route for
high-demand professionals with specialist skills.

Data change
Departure from the EU has also meant a change in data governance.
Despite many companies erroneously celebrating the ‘end of GDPR’

as the UK formally exits the EU’s institutions, the EU GDPR was in fact
incorporated into UK law at the end of the transition period, meaning
sensitivity and security around collection, processing and storage of
data remains a critical point for the recruitment sector within the UK.
Both domestic and international agencies (whether recruiting
candidates across borders or not), as long as they hold information on
both UK and EU nationals, should have a clear strategy ensuring they
know where their data is being stored, where copies of it may exist, and
how to leverage digital compliance solutions to prevent breaches.

Upskilling and reskilling
A critical component of post-Covid economic recovery will be the
employment market’s ability to react to fast-changing skills needs,
supporting workers in upskilling and reskilling to meet new employer
requirements in a post-pandemic economy. The drivers for skills
development do not stem purely from economic damage limitation,
however, with several key factors indicating that a significant uptick
could be on the way in the latter half of the year.
Both consumer and corporate patterns have, with varying degrees
of permanency, been altered by the experience of lockdown. From a

surge in digitised business services and e-commerce investment to a
global rethink of flexible working structures and parameters, many of
the inadvertent effects of pandemic response may be here to stay.
In parallel, uncertainty caused by an unstable outlook has resulted
in the delay of vast sums of investment, both in terms of capital

redeployment within businesses, and as regards institutional
investment, private equity and venture capital. Similar trends have been
observed in the consumer sector, with households lowering expenditure
during lockdown in the absence of budgeted holidays, entertainment,
travel and shopping.
The resulting ‘dry powder’ has the potential to stimulate a rapid economic
bounce-back once vaccination programmes enable easing of restrictions
and something resembling normal trading conditions are resumed.

Capitalising on this recovery for recruitment agencies will mean the
ability to provide qualified employees into the right sectors at the
right times, leveraging professional-grade training and skills testing
platforms to deliver compliant staffing solutions.

Need for better technology
Despite many recruitment agencies’ best efforts to operate within
this changing landscape, however, many key compliance issues
relate to the day-to-day activity of recruitment teams.
Businesses which are built on technology stacks that are not
seamlessly integrated with the way their teams work soon find their
recruiters developing their own non-compliant working practices
– from making local copies of data to communicating with clients
and candidates through personal devices and messaging platforms.
This de-centralised way of working makes it exceptionally
challenging for business owners to secure their data life-cycle and
establish end-to-end compliance solutions, potentially undermining
significant investments in reshaping their companies to succeed
within the changing regulatory requirements of their markets. At the
heart of many compliance issues are the day-to-day behaviours of
recruiters themselves.
In contrast, those who leverage best-in-class technology solutions
can hard code compliance into their daily working practices,
minimising the need for employee workarounds and reducing the
risk of breaches, violations and fines.

Success in the new look environment of 2021 requires agencies to
invest in the training, delivery models and technology infrastructure
to navigate a new compliance landscape confidently, taking
advantage of the growth opportunities that change and a disrupted
marketplace creates. n
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MOVING
TALENT
Luiza Paludo Gomes, campaigns advisor, REC on what the end of
free movement means for recruiters.

Since 1997, employers in the UK have been obliged to check the
immigration status of prospective candidates through a simple
Right To Work (RTW) check. RTW checks are an essential part of
compliance and a key instrument to prevent illegal immigration, avoid
labour exploitation and ensure workers’ rights are preserved.
According to the government's guidance for employers:
You should conduct a right to work check before you
employ a person to ensure they are legally allowed to do the
work in question for you. If an individual’s right to work is
time limited, you should conduct a follow-up check shortly
before it is due to come to an end.
There are two types of right to work checks; a manual check
and an online check. Conducting either the manual check or
the online check as set out in this guidance and in the Code
of Practice will provide you with a statutory excuse.
Previously RTW checks for citizens of countries in the European
Economic Area (EEA) consisted of checking a passport or national
ID card. However, since the system of freedom of movement came
to an end on 31 December 2020, an extra layer of complication has
been added to an otherwise uncomplicated system.
With the end of free movement, only EEA citizens who were living in
the UK before 31 December 2020 have the right to work in the UK
by virtue of their EU nationality. Their right to live and work in the UK
is protected by legislation and there is now a grace period, lasting
from 1 January to 30 June 2021, during which they must apply for the
EU Settlement Scheme and secure their leave to remain. Meanwhile,

anyone arriving in the UK after 1 January 2021, whether from the EEA
or from somewhere else, now has to apply for a visa.

Time is running out
We are almost halfway through the grace period, and these are
likely to be the final months when a passport or ID can be used as
proof of RTW for Europeans. But for employers there is an added
complication – they cannot ask about a candidate's settlement status
while recruiting during the grace period. This means firms will not be
able to differentiate between EEA citizens who can work in the UK
legally (those were resident in the UK before the end of the transition
period) and those who cannot.
Because of this complication, risk averse employers might be tempted
to deny employment to EEA citizens to avoid the risk of potentially
employing someone with no right to work. But they should be warned.
Although having the right to work in the UK is required by law, the
Equality Act 2010 states that employers should not make hiring
decisions or have selection processes that could potentially give rise to
unlawful racial discrimination. Government has also warned employers
about discriminating against EEA citizens.
Luckily, employers do not need to worry as the Home Office has
confirmed that they have no intention of prosecuting businesses who
have wrongly employed EEA citizens in good faith, provided they
have followed the outlined RTW process. The Home Office has also
confirmed that employers will not be required to carry out retrospective
checks on EEA citizens who were employed on or before 30 June 2021,
regardless of the document used as proof of RTW (which could either
be a passport/ID or the Home Office online service tool).

It is good to see that government
is open to changing their guidance
with recruitment businesses and
temporary workers in mind

The EU Settlement Scheme is already fully digital and this is likely to
inform a significant part of RTW checks in the future. The REC has
been urging the Home Office to move away from a physical check
to a digital/online check. Digital checks would allow all businesses,
not just those in the recruitment industry, to have a more efficient
recruitment process and allow people to return to work more quickly.
This is now even more important than ever with the increasing levels
of unemployment in the UK due to the pandemic. The temporary
digital checks have worked without issue during the last year – there
is no reason why this could not remain in place in the long term.

Employment businesses and RTW
As we have seen, the end of the Brexit transition period has already
had a significant impact on RTW checks as an essential part of
compliance. But, as is often the case, a lack of understanding of
the supply chain policy makers can lead to even more confusion,
especially where recruitment agencies are involved. Recruitment
agencies employing temporary workers are responsible for carrying
out the checks for the workers they supply to their clients.
Previously, government guidance said that a new RTW check was
necessary every time an individual started a ‘new job’. For permanent
employees, there is a clear line between different jobs, and a check
would only be necessary every once in a while. But for recruitment
agencies and their temporary workers, who may perform several
different temporary assignments for different employment businesses
in a short period of time, that is not the case.

This guidance has now been updated and establishes that:
Where temporary or agency workers are supplied by an
employment business or recruitment agency, the right
to work check will be completed when the employee
registers with the business / agency. We recommend
that organisations consider their specific activities and
determine whether followup checks are appropriate to ensure
individuals continue to have a right to work, in circumstances
where the individual enters a new job, changes role or
undertakes a new assignment after 30 June 2021.
This is a welcome change. For agency workers and other temporary
workers who work via an employment business, the term 'new job’ is not
clearly defined – if it was interpreted to mean every new assignment that
a worker does, then this would mean that employment businesses would
need to conduct thousands of checks, including multiple checks a week
for some candidates. This is simply not a manageable requirement and
would prevent recruiters from providing their service efficiently or at short
notice due to the burden of having to continually recheck documents.
Understanding that is essential for a workable approach to RTW,
especially as the right to work is no longer a guarantee for every EEA
citizen in the UK. The REC will be asking for further clarifications around
the follow-up checks suggested, as it's not feasible to repeat checks
every time a worker is assigned to a new client or even moves within
the same client. However, it is good to see that government is open to
changing their guidance with recruitment businesses and temporary
workers in mind. n
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WORK RIGHT
Russell Dann, Associate, Clarkslegal LLP on changes and
developments in employment law.

There are various changes which will impact on employment over
the next 12 months. Some of these relate to Brexit, others to the
postponement due to the pandemic of many employment law

changes that were to take place in 2020. Some, however, are more
recent developments.

Employment Bill
In December 2019, the Queen’s speech included references to a
new Employment Bill but its introduction was delayed, probably
due to the pandemic. The Bill is anticipated this year and it is
expected to incorporate many of the measures identified in the
government’s Good Work Plan.
The Bill is likely to include the following:
Extended redundancy protection for new mothers
If a woman is selected for redundancy while on maternity leave,
she has enhanced rights to be offered a relevant alternative
vacancy without a competitive interview. The government is
expected to extend this protection for six months after a woman
has returned from maternity leave as a way of tackling pregnancy
and maternity discrimination relating to redundancy decisions.
Unpaid carers’ leave
In March 2020, the government issued a consultation paper
proposing the introduction of a new right for unpaid carers to
have an additional week of (unpaid) leave per year. Consultation
closed in August 2020 and, while the response has not yet been
published, it is anticipated that the new right will be included in
the Employment Bill.
New right to neonatal leave and pay
The government’s response to a 2019 consultation confirmed
its intention to implement a new right for parents to take an
additional week of leave for every week their baby is in neonatal
care (up to a maximum of 12 weeks).
The leave is expected to be available to all employees, with no
qualifying period of service necessary to be eligible. However, to
receive pay for the neonatal leave, it is expected that a qualifying
period of 26 weeks’ service for those earning above the minimum
pay threshold will apply.
There have been no further details published on the new right,
including the level of the neonatal pay. It is anticipated that this
right will be included in the Employment Bill.

A new single enforcement body for employment rights
A new body enforcing employment rights is anticipated, with
the aim of ensuring that workers are better informed of their
rights whilst supporting businesses to guarantee legislative
compliance. This would replace the current patchwork of
enforcement carried out by HMRC on minimum wage compliance
the Gangmasters and Labour Abuse Authority on illegal labour
exploitation and minimum wage and the Employment Agency
Standards Inspectorate of the rights of agency workers. It
would specifically not include the remit of the Health and Safety
Executive, which will remain separate.
If it is introduced, enforcement powers are expected to include
statutory sick pay, minimum wage, unpaid tribunal awards and
publicising employment rights.
Further details are awaited but there is a possibility that it will
be omitted from the Employment Bill because the government
has not yet replaced the outgoing Director of Labour Market
Enforcement or published the UK Labour Market Enforcement
Strategy for 2020-2021 which he prepared at the government’s
request and submitted in mid-2020.
A new right to request a more predictable and stable contract
With the aim of addressing the uncertainty of zero-hour and
variable contracts, those engaged under such contracts could be
given the right to request a more ‘predictable’ contract after 26
weeks of service. This was the subject of a 2019 consultation of
which the government’s response is yet to be published.
This could impact the gig economy in particular. Contrary to
some media briefing, the recent decision by the Supreme Court
confirming that the Uber drivers in the claim were workers rather
than self-employed contractors did not effect flexibility for either
party. There was, and still is, no obligation for Uber to offer any
work or for drivers to accept any.
However, if the government does introduce this new right it will
make a difference. Where, as in the Uber case, the nature of the
working relationship is that the individuals providing the service
are in a subordinate and dependent relationship controlled by
the company using their services, the new right would allow
them to request more regular hours. >
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IR35
Changes to the off-payroll tax legislation, IR35, were due to take
effect in 2020 but were deferred by a year due to the pandemic so
now come into force on 6 April 2021. The changes impact medium
and large businesses in the private sector who engage self-employed
contractors via an intermediary, usually in the form of a personal
service company (PSC).

From 6 April 2021, the responsibility for accounting for the income
tax and NI payments of individuals offering their services through
an intermediary will shift to the party that pays for the individual’s
services. All consultant contracts via intermediaries will have to make
it clear whether the individual falls within IR35 or not.
In anticipation of these changes, it is essential that medium and large
businesses carry out an assessment to identify any self-employed
contractors providing services to their organisation who are engaged
via an intermediary and determine whether the IR35 rules apply. If
they fail to do this, they will face the tax bill and any fine imposed by
HMRC for non-compliance.
The government’s online tool can assist in establishing whether
a company is responsible for deducting income tax and national
insurance contributions at source when paying contractors under the
new rules.
The rule changes do not create any employment rights in themselves
and, in theory, the test used by HMRC to determine if work is
employment for tax purposes is not identical to the test used by
employment tribunals to decide if an individual is self employed or
not. In reality, the tests are very similar and it is unlikely that someone
whose pay is subject to income tax and National Insurance will accept
not having at least the statutory rights to paid holiday, sick pay and
national minimum wage which apply to workers.

Brexit
The deal between the EU and UK includes a commitment that the
UK must not reduce or weaken the employment rights in place on
31 December 2020.
This covers fundamental rights including those relating to working
time and working conditions, health and safety, information and
consultation rights, restructurings, and transfers of undertakings.

There are also separate commitments relating to the road transport
sector in respect of working time and rest breaks.
This restricts the government from making major changes to employment
law in Great Britain (Employment law is devolved in Northern Ireland,
meaning it will be for the Northern Ireland Assembly to legislate to amend
or repeal retained EU workers’ rights) but will not prohibit changes

entirely: the “weakening of” rights is only prohibited in circumstances
which will impact trade or investment. Under the deal, the EU can take
“appropriate rebalancing measures” in the event the UK is found to have
weakened rights that materially impact trade or investment.
As a result of this we do not anticipate significant changes to
statutory employment law rights in 2021. In January, the government
did appear to have been considering consulting on changes to the
Working Time Regulations including the 48-hour weekly average
maximum but that seems to have been shelved for now.
However, the picture regarding case law is subtly different because
employment tribunals are no longer bound by European Court
of Justice (ECJ) decisions. There is currently little guidance on
disregarding previous ECJ decisions and we expect tribunals to adopt
a cautious approach to this in the short term.
One area in which we can expect developments over time will be
holiday pay. This is because many of the key cases on including
overtime, bonuses and commission in holiday pay calculations were
determined by ECJ decisions rather than domestic statute law and UK
employers may seek to argue that they no longer apply.

Furlough
At the time of writing, the furlough scheme is due to end on 30 April
2021. However, it is widely anticipated that the budget on 3 March will
include an announcement that the furlough scheme is being extended
again. If it is extended, it will probably be for at least three months,
given that the government’s road map out of the pandemic does not
anticipate coronavirus restrictions being completely removed before
21 June 2021.
When the last extension was announced, the cut off date for eligibility
was extended to workers who were on the employer’s payroll on
30 October 2020. The monthly cap on the number of employees in
respect of whom employers could claim reimbursement under the
scheme was also removed.
It is not yet known whether any extension to the scheme will extend
the eligibility date again, reintroduce the monthly cap or bring back
the employer contributions to furlough pay which were a feature of the
scheme in September and October 2020.

The Employment (Allocation of Tips) Bill
It is anticipated that this will be enacted in 2021 making it a legal
requirement that payment of all tips and service charges go to
workers, ensuring fair distribution of sums under a new statutory
Code of Practice. n
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NAVIGATING
CHANGE
Steve Smith, managing director of Sterling (EMEA) on the current
and future challenges of screening candidates.
With 2021 well underway it’s perhaps fair to say that we are all

hoping for a smoother ride than we experienced last year. There’s
no denying that 2020 was a year like no other and for recruitment
businesses the compliance landscape has become highly challenging
to say the least. Even before Covid-19 emerged and changed our
lives overnight, the talent landscape was shifting, with, for example,
the rise in the contingent and gig workforce presenting compliance
challenges for agencies placing contractors. The lead up to the end of
the Brexit transition period and a last-minute deal that has a number
of details yet to be finalised has only exacerbated the complexity of
international recruitment screening.
As 2021 progresses with the pandemic still very much impacting the
world of work, there are many compliance considerations that staffing
firms need to tackle in the coming months – both relating to their own
employees and their candidates.

The rise of remote working
While most staffing companies have become accustomed to remote
working, managing staff who are operating from home on a
longer-term basis does present a particular data-management
challenge. As recruiters continue to work virtually, monitoring
employees is creeping up the agenda for many businesses, but it is
a delicate subject that needs careful consideration. Understandably,
agencies need to protect their intellectual property and any sensitive
data that consultants are handling on behalf of the business, its
clients and any candidates. But with recruiters working from home,
the use of personal devices to access systems and data has the
potential to expose firms to compliance risks. It’s advisable, then, that
staffing companies ensure there is absolute clarity regarding how
company information is accessed and shared in a remote world.

Monitoring the health of your workforce
From a Covid-19 compliance point of view, staffing agencies that
place international workers are facing challenges from two sides:
the health and safety of their own recruitment staff, as well as their
candidates. From an internal point of view, the issue of monitoring and
tracking staff who have had the virus, as well as understanding what
you as an employer can and can’t ask about Covid-19 symptoms,

needs careful thought. A cautious approach is needed when
considering the data that should be recorded and whether you have
sufficient purpose to keep this information, in line with regional data
regulations.
As a case in point, if you are monitoring employee temperatures
when they are on-site, consider whether or not you need to store
this data. If you choose to keep a record, this is considered personal
health information and should be handled as such – meaning who
has access to the data and how long it is kept on file will need to be
agreed upon in line with regulations.
Businesses wishing to ask employees if they have had the vaccine
– or indeed if they intend to – need to tread very carefully. Like with
many issues relating to Covid-19, the implementation of the vaccine
is so new that there are no clear rules surrounding what is and isn’t
allowed. However, recruiters should follow the basic principles of nondiscriminatory information requests and data storage. Employees are
within their rights not to disclose the information and you could face
challenges if you are requesting this from your staff.
When it comes to international candidates and contractors that your
agency may be placing overseas, the subject is even more complex,
with country-by-country nuances in place. For example, in the UK and
Italy it is entirely permissible to ask staff about symptoms they may
have, while other countries have different laws. In France and the >
Netherlands, for example, businesses are not allowed to ask about
symptoms at all. Clearly this is an incredibly complex matter, which
will only be exacerbated by end clients driving their own preferences,
so it is vital to seek advice from an expert that can guide you through
the process to ensure you comply with local requirements.

Post-Brexit compliance
While the main topic of conversation at the moment is centred on
Covid-19, the impact of a post Brexit landscape can’t be ignored from
a compliance point of view. It’s perhaps important to note, though, that
there are some elements of the deal yet to be fully clarified, including
how data can be transferred and processed between the UK and EU.
This in itself poses a compliance minefield for recruiters with multiple
offices overseas where candidate information is shared between the
two jurisdictions.
However, what has been put in place already are immigration

requirements which recruiters need to be aware of. While citizens of
an EU member state who relocated to the UK, and UK citizens who
moved to an EU country before the end of the Brexit transition period
on 31st December 2020, may continue living and working in that
country now that the Brexit deal has been made, necessary action
must be taken to protect this position. In order to do this, individuals
must apply for a resident status under the EU settlement scheme by
30th June 2021 if they haven’t already. However, those individuals
that choose to relocate now, will have to comply with EU and country
specific immigration laws – obtaining the necessary work visa, for
example – and restrictions are also in place for business visitors and
cross border workers.
This will naturally also have an impact on recruitment firms. EU and
UK citizens that recruiters are placing across the two jurisdictions
will need to present correct right to work and visa documents for the
specified destination. Failure to do so could expose staffing firms
themselves to non-compliance risks and could potentially damage
client and contractor relationships.
However, this is a highly complex issue and firms engaging
contractors, candidates and their own staff across the two
jurisdictions should seek out legal guidance pertinent to their specific
circumstances.

Screening compliance
While remote hiring is being widely embraced as businesses seek
to adjust to a virtual landscape on a more permanent basis, it does
throw a number of recruitment compliance challenges into the mix.

Verification checks and screening processes do currently require
in-person involvement at some point. There are tools that have been
used during the pandemic to allow checks to still be carried out and
the DBS has temporarily allowed some documents to be submitted
via video links or scanned versions to be shared to verify ID and right
to work. But whether this will continue on a more permanent basis is
still uncertain.
Elements of the broader background screening process can be
shifted online, but it is important to ensure that any tools your agency
might use or that clients are building into their recruitment process are
fit for purpose. At Sterling, we use artificial intelligence and human
verification to validate documents which speeds up the process
in a virtual world and improves the candidate experience. But the
in-person element is still necessary, so be wary of any solution that
offers a complete online verification process as it is unlikely to be
compliant.

The future
While the future may still be fairly uncertain, we do know that change
is afoot. When it comes to screening and background checks, the
events of the last year have set the wheels of change in motion, and
staffing companies will face new challenges over the coming year.
But change isn’t always bad. In fact, when it comes to compliance, we
believe that this year will be the time to embrace change and use it as
an opportunity to drive positive compliance improvements. n
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RIGHT WORK
Tony Machin, CEO of TrustID, discusses how the pandemic has
affected Right to Work compliance checks and how recruiters can
prepare for Brexit and beyond.

We live in uncertain times. Like most other office-based workers, over
the past year, recruiters have had to rapidly adapt to a new world
of compliance due to remote working and legislative uncertainty. In
a business that’s all about people, this has presented recruitment
agencies with their own unique challenges. Establishing candidates’
Right to Work (RtW), for example, can be particularly problematic, as it
has traditionally relied on face-to-face meetings and visual checks on
original identity documents. But, as has been said, ‘adversity breeds
creativity’. New and innovative technology, designed to overcome the
problems of remote recruitment, can bring advantages to recruiters and
help smooth uncertainty over post-Brexit employment checks.

Right to Work in the Covid era
Though many things are uncertain right now, RtW checks are likely
to be around for some time. With the number of fake documents in
circulation increasing each year, preventing fraudsters from slipping
through the net is increasingly challenging. In the past year alone, our
customers saw fake identity documents claiming to represent over 52
different nationalities. Making manual checks on such a huge range of
documents isn’t easy face-to-face, but remote recruitment has clearly
added new challenges.
It is imperative for recruiters to continue conducting RtW checks in the
most efficient and effective way possible, even in a remote recruitment
environment. Fortunately, temporary changes to government guidance
on RtW have made this easier during Covid-19. Thanks to new
technology, it can be more efficient and more effective, too.
Prior to the pandemic, recruiters could conduct compliant RtW checks
remotely if they had an individual’s original identity document and could
check it with the candidate ‘present’ over a video link, or if the individual

had a Biometric Residence Permit (BRP) or EU Settlement scheme
(EUSS) ‘share code’. However, getting to see original documentation
has become more difficult and not everyone has a BRP or EUSS share
code. So, the UK government has introduced an adjusted procedure
which allows recruiters to temporarily check a candidate's RtW using
scanned copies or photos of identity documents. You can then arrange
a video call with the applicant and ask them to hold up the original
documents to check against the digital copy, record the date you made
the check and mark it as “adjusted check undertaken on [insert date]
due to Covid-19.”
The revised guidelines describe these adjusted RtW checks as
temporary and as such, recruiters need to complete the check, by
seeing the original document in person once the temporary measures
come to an end. The government have not yet set an end date, but
will give organisations an eight week window to carry out the required
checks of the original documents.
While the updated guidance is designed to make remote RtW checks
easier, we know that many recruiters may not be confident checking
documents remotely without being able to touch and see the documents
and may also be relying on a dispersed team with minimal document
training. So, while the updated guidance makes the checking process
more convenient, it can also make it inconsistent, more uncertain and
less robust.
One way to address these concerns is to outsource identity and/or RtW
checks to an identity checking specialist. A third-party expert can help
keep you compliant with the latest legislation and remove the stress
of reliably verifying scanned identity documents issued from across
the globe. And, if you choose a partner that offers the latest remote
checking tools, you won’t need to invest in hardware, software or
additional training to protect your organisation from illegal working.

Brexit and beyond
Covid-19 and the associated lockdowns isn't the only issue affecting
RtW checks today. The post Brexit world has also raised some
challenges. The Home Office has not yet published full details on
how to check EEA nationals not on the EUSS after 30th June 2021.
We do know, however, that from 1st July, employers will no longer be
able to accept EU passports or ID cards as evidence of RtW in the
UK and should instead ask applicants not on the EUSS to provide an
appropriate visa. The lack of absolute clarity on the required checks
needed to remain complaint is clearly causing concern. TrustID is
therefore seeing an increased level of enquiries from agencies wanting
to establish a relationship with an expert identity organisation who will
help them remain complaint during these changing times, leaving them
to concentrate on what they do best – recruit candidates.

Electronic checking for Right to Work
Confirming candidates’ identity in the midst of a global pandemic and
with Brexit guidance changes looming may feel daunting, but the good
news is that there are several straightforward, affordable ways to protect
your agency from the risks of illegal working.

Firstly, how you choose to carry out identity checks on applicants will
depend on your processes, internal skills and the perceived level of
risk in your sector. For example, if you’re recruiting a high number
of temporary candidates, particularly in a higher-risk sector like
construction consider using an identity checking specialist. TrustID
customers in this sector accounted for 38.2% of fraudulent documents
in 2020 and three in every 100 documents checked were fake.

Identity checking experts can help you with online tools which offer
additional security checks on global identity documents, even from
a scanned copy. These specialist service providers may also offer
additional features, for example, a remote-upload option for applicants
to send copies over a secure link, or higher-level security checks, such
as facial recognition software, which checks a candidate’s selfie against
the photograph in their identity document to verify that they match.
A good identity service provider can quickly assess whether a
document is real and offer guidance on the right documents to request
from applicants as evidence of RtW in the UK, even as immigration
guidance changes.
Investing in a new process during uncertain times may feel risky, so look
for a service which offers a low minimum order or no long-term contract.
As we don’t know how long restrictions will be in place, or what the
finalised post-Brexit guidance will be, this type of service gives you the
flexibility you need to protect your business in the short-term.

Looking forward to a digital future
Although Covid-19 and lockdown initially made RtW checks more
challenging in term of validation, the new measures introduced by
the government have opened up an alternative remote option for RtW

checks which is viable and effective. Indeed, for many recruiters,
the current measures are an improvement on the old requirement of
having to see original documents, and can provide a more robust and
time saving checking process when carried out with a well selected
technology partner. n
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Here’s your
readymade
preferred
supplier list
We understand that developing a compliant preferred supplier list (PSL)
for your contractor workforce is no small challenge.
Distinguishing between outsourced payroll providers that pay lip-service
to compliance and those that are fully committed is complex, costly and
time-consuming.
Getting it wrong can have serious financial, legal and reputational
implications on your business.

That’s why we have done the checks for you.
Every FCSA Accredited Member has already undergone the most stringent
testing in the industry, at no cost to your agency.

Independently tested by regulated accountants and solicitors
Adhere to rigorous standards
Prove compliance annually
Assessed against published Codes of Compliance

Time to review your PSL?
Now more than ever agencies need to
conduct due diligence into their supply chain.
Visit www.fcsa.org.uk/members to review your PSL.

Take a closer look at your PSL. Check they’re an

Accredited Member

*The members displayed in this advert were correct at time of publication. For an up-to-date list, please visit our website.

info@fcsa.org.uk | www.fcsa.org.uk

info@fcsa.org.uk | www.fcsa.org.uk
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NEVER ENDING
STORY

Dave Chaplin, CEO of IR35 compliance
solution IR35 Shield and author of
IR35 & Off-Payroll Explained on the
future of Off-Payroll compliance.

With the UK hoping to return to some sort of normality by summer
2021, the private sector implementation of the long-awaited
off-payroll rules in April 2021 should ensure it is anything but
business as usual for recruiters, their clients, and contractors
– for the time being, anyway.
A combination of poor preparation, confusion over legislation,
non-compliance, and possible unknown legal ramifications will
make for an intriguing transition into the new rules and numerous
potential plot twists for some of those involved. However, once the
dust has settled, there is a chance that the controversial legislation
could generate a better way of working.
It is likely to take a couple of years for the market to adjust, but
those who are quick to demonstrate compliance and fairness and
overcome the initial disruption caused by the Off-Payroll rules will
march ahead of their competitors.
Non-compliant firms risk immediate Off-Payroll chaos
Unfortunately, many recruiters and end-clients are leaving the
matter too late and look destined for short-term disruption as a
result. Those who have failed to prepare by either conducting
status assessments or agreeing alternate engagement models in
advance are set to be without valuable contracting talent once the
Off-Payroll rules are introduced, threatening considerable damage
to ongoing projects.
Meanwhile, those who have imposed blanket bans on limited
company contractors to negate their compliance obligations and
tax risk could find themselves similarly devoid of contingent labour
– 65 per cent of contractors told a recent IR35 Shield survey of over
3,000 respondents that they would not work ‘inside IR35’.
But non-compliant firms are not the only potential victims of this
approach. With many firms and agencies looking to the unregulated
umbrella market to process payrolls for their contingent
workforces, thousands of contractors risk being unwittingly roped
into non-compliant tax avoidance schemes.

Contract sector backlash
Non-compliant parties will also suffer backlash from contractors and
industry stakeholders. Some websites are naming and shaming firms
for non-compliant practices, and others are preparing to bring group
litigation for unlawful tax deductions from contractor income.
Disgruntled contractors seeking compensation for ‘inside IR35’
determinations by way of workers’ rights will also be buoyed by
Employment Tribunal (ET) claims such as that brought against HMRC
in 2018 by Susan Winchester, a contractor who secured a £4,200
holiday pay entitlement to accompany an ‘inside IR35’ engagement
with the taxman under the Agency Workers Regulations (AWR). The
recent Supreme Court Decision on Uber also highlights that hiring
‘inside IR35’ using a deemed model is now potentially untenable
because workers’ rights may still be claimed.

Who is set to benefit from Off-Payroll?
It’s not all doom and gloom, though. For every ill-prepared or
non-compliant organisation, there will be another firm ready to
capitalise. Those that adopt fair and accurate compliance processes
stand to gain newfound popularity among the most sought-after
contractors almost overnight.
Agencies partnering with compliant firms should, therefore,
find placements easier to come by. With many small hiring firms
perceivably less tempted to impose blanket bans than larger
companies due to the associated heightened cost of engagement, it
could be that the small agencies tied to these companies benefit.
Small consultancies providing contracted out services are also
outside of scope, due to the small company exemption, so can expect
to experience growth, as contractors seek engagements with these
companies to secure fair treatment whilst still taking care of their own
tax affairs under the original rules. >
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The changes are also expected to benefit overseas opportunities
at the expense of HMRC. Contractors based outside of the UK will
be viewed more favourably by firms who can rely on fully remote
workers while UK contractors may increasingly look to overseas
consultancies who are not subject to the Off-Payroll rules.

firms are clearly cutting corners with their compliance efforts.
Chief among them will be firms that are overly reliant on insurance
products and may appear to be insuring against deliberate
non-payment of tax. Agencies are reminded that insurance
offerings should underpin rigid compliance.

The struggle for supply chain compliance

Evolving case law should provide clarity

Though it may not happen immediately, supply chain compliance
will come under greater scrutiny. This has been made a necessity
by the Off-Payroll rules’ debt transfer provisions, which permit
HMRC to pursue agencies and hiring firms for unpaid tax liabilities
resulting from non-compliance elsewhere within the supply chain.
Despite continued calls for regulation of the umbrella market to
tackle non-compliance, government has offered nothing in the way
of assistance. The taxman’s policing of the matter has proven so
farcical that a Commons report recently exposed HMRC for itself
engaging contractors via such schemes as recently as July 2020.
With these schemes often difficult to identify, some hirers have
decided to insist that their recruitment partners only operate their
own internal payroll. Some umbrella company providers are now
offering a payroll bureau service as a result.
Particularly cautious hirers are likely to request agencies indemnify
them against any risk caused by events further down the supply
chain. And to gain the confidence of clients and supply chain
partners, the documenting of audit trails may soon become
common practice among agencies and umbrellas.

Another impediment to any tax collecting efforts applied by HMRC
is its reliance upon the Check Employment Status for Tax (CEST)
tool. The use of CEST is encouraged by HMRC despite accusations
that the tool is misaligned with employment status case law, which
could pose further problems for the taxman.

HMRC enquiries no concern for compliant
companies
It may be a surprise to some, but we do not expect HMRC
enforcement to be particularly problematic for agencies, although
agencies who are promoting tax loss insurance must be careful not
to fall foul of the Managed Service Company Legislation, which is
akin to all their contractors being found ‘inside IR35’, irrespective of
the actual status in law.
Remember that, under Off-Payroll, the end-client only offloads the
tax liability risk onto the agency having assessed the contractor’s
IR35 status and provided a Status Determination Statement (SDS)
that demonstrates ‘reasonable care’ and contains reasons for the
conclusion.
At this point it becomes extremely difficult for HMRC to overturn
an ‘outside IR35’ determination at a tax tribunal. This would require
the taxman to gather evidence persuasive enough to convince
the judge that the original determination was wrong, despite
the contractual paperwork and all parties providing evidence
supporting the position.
This is why HMRC enforcement activity is far more likely to focus
on inspecting engagements and simply encouraging businesses
to place their contractors on a payroll where the contractors are
‘inside IR35’.
Given the huge cost of litigating cases, which must still be done on
a case-by-case basis, the taxman will likely only intervene where

We are currently awaiting the outcome of the Court of Appeal case
between HMRC and Professional Game Match Officials Limited
(PGMOL). Ruling in favour of PGMOL, last year’s Upper Tribunal
(UT) judgment exposed various flaws in the taxman’s interpretation
of case law, particularly in relation to mutuality of obligation (MOO).
HMRC infamously omitted MOO from consideration by CEST due
to the taxman’s assertion that MOO is inherent in any contractual
engagement. However, the same arguments used to justify MOO’s
omission from CEST were roundly rejected at UT, which found
that the referees engaged by PGMOL weren’t within scope of IR35
largely due to an absence of MOO.
Should the Court of Appeal uphold this decision, it will further
expose HMRC’s limited view of case law and prove CEST’s
assessments to be fundamentally incorrect.
There are also other tribunal cases on the horizon and outcomes
pending which will further evolve case law while bringing some
much-needed clarity and certainty to the market.

The end of ‘outside IR35’ engagements?
With the legislation so heavily geared towards pushing contractors
onto payrolls, it’s easy to forget that operating ‘outside IR35’ is still
a possibility – but the number of contractors operating this way has
severely diminished. Admittedly, many of these individuals will not
have been assessing their tax position correctly to begin with, and
HMRC’s estimate of a third of the market is probably about right.
While many hiring firms and agencies understandably remain
risk-averse, the dust will settle and businesses will soon recognise
the Off-Payroll bogeyman for what it is. Once some begin to test
the water by engaging limited company contractors, others will
undoubtedly follow suit, not least because of the unsustainability
of an alternate labour market where one-person businesses are
banned. Placing all contractors on payroll is like pouring glue on
the UK’s flexible workforce.
Limited company contractors are the bedrock of UK Plc,
providing the ad-hoc access to key skills and expertise needed
for businesses to complete projects in an efficient and affordable
manner. Once businesses overcome the initial fear factor of
Off-Payroll, they will once again embrace the practical and
commercial benefits of engaging limited company contractors. n
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THE FUTURE OF
COMPLIANCE
Tania Bowers, Legal Counsel and head of public policy at the
Association of Professional Staffing Companies (APSCo) looks ahead.

Running a compliant recruitment business is key to mitigating risk but

the landscape is constantly evolving, so how do you keep up with latest
legislation and best practice? While there is certainly an argument that
anything can happen – as the last-minute delay to the roll out of
Off-Payroll demonstrated last year – most challenges and opportunities
can be anticipated and here’s what you can be preparing for in 2021.

Off-Payroll
This is arguably set to be the most difficult and, indeed, immediate
compliance challenge that recruiters will face. As I mentioned in the
January edition of Global Recruiter, the roll out of Off-Payroll into the
private sector and implementing the changes into the public sector is an
issue that needs to be top of the recruitment agenda right now.
However, while the initial roll out is of most concern, the impact won’t
truly be felt until after the deadline. IR35 compliance will need to form
part of day-to-day activity for recruiters tapping into the contractor
marketplace after 6th April. It will take time for the first case law
decisions on the changes to emerge, but market behaviour will also be
a good indicator as to how the recruitment arena has adjusted to this
change.

Engaging compliant umbrella companies
As a consequence of the IR35 Off-Payroll roll out, we are expecting an
increase in the number of people employed by umbrella companies.
While this is certainly a move that is designed to ensure the flexible
workforce is engaged compliantly, we have already seen a rise in
fraudulent or tax evasion solutions that could expose recruiters to
greater risks through no fault of their own. It is expected that BEIS will
submit an Employment Bill towards the end of 2021 which will include
bringing ‘outsourced employers’ such as umbrellas under the remit of
the Employment Agencies and Employment Businesses Regulations

2003. This is overdue but it will have limited impact unless tax avoidance
in the sector is stamped out by HMRC.
As a case in point, Mini Umbrella Company (MUC) fraud is presenting
a real challenge at the moment. An MUC model involves splitting a
workforce into hundreds or thousands of small limited companies to
claim tax benefits and generally consists of a temporary workforce
that would have historically been paid by an employment agency
or traditional umbrella company. It is considered to be a fraudulent

employment model that presents an organised crime threat to the UK

Exchequer and can lead to a loss of employment rights for individuals
engaged in this model.
HMRC has issued guidance to relevant trade bodies to help their
members ensure they are using compliant umbrella services which
gives clarification on red flags that staffing companies should look out
for. This includes an unusual company name, unrelated business activity
descriptions, a very short company lifespan, unusually high movement
of staff or very attractive referral payments. If referral payments made
by umbrella companies to you or your staff are accepted, they must
be transparent, proportionate and taxed appropriately. Referral fees
increase the risk of breaching bribery, corruption and criminal finance
laws both from a personal and corporate perspective.
When a recruitment business is looking to deal with a new umbrella
company or set up a Preferred Supplier List (PSL), it is vital the
umbrellas are compliant and financially secure. At APSCo, all of our
umbrella company Trusted Partners are required to undertake an
external annual compliance audit carried out by either Professional
Passport, Saffery Champness or EY or are FCSA members. Once a PSL
is set up, you should regularly audit them, for example, review worker
payslips and screenshots evidencing payroll taxes have been paid on
time. Any administration fees charged by recruiters to their PSL should
be proportionate to costs incurred, for example, to administer self-billing
and manage the PSL programme.

Worker’s rights
APSCo previously welcomed the news in January of a consultation in
relation to the Agency Workers Regulations 2010 (AWR) following Brexit.
However, there have since been mixed messages coming from the
government and BEIS and any review of employment rights has been
shelved.
Access to highly skilled independent workers in a post-Brexit
environment is crucial to the UK’s economy. However, the AWR rules
aren’t aligned with modern business needs. They are overly-complex,
making it difficult for clients to collate the level of information required
to complete the assessment. This situation is further exacerbated by
the nature of recruitment supply chains where the employer is often
an umbrella company with no direct relationship with the client. There
are multiple different definitions across employment and tax legislation
around agency workers, workers, the self-employed and employed – a

lack of clarity that needs to be addressed.

The long-awaited Supreme Court Uber v Aslam judgement was
delivered on 19th February. The Court found that the Uber drivers were
not self-employed mini-cab drivers in business on their own account but
workers engaged by Uber. This decision is concerned with employment
status for employment rights, such as National Minimum Wage and
holiday entitlement. It doesn’t affect agency workers who are already
entitled to these rights.
While the position on employment rights for workers is now clearer, in
that the ruling states drivers are entitled to be paid at least the National
Minimum Wage for the time they are available for work, and not just
when they are driving passengers, there is still the anomaly of a different
employment status for tax purposes and there is no definition of a
worker status for tax. One’s status is either employed or self-employed
leading to the artificial construct of ‘deemed employee’ as used in the
Off Payroll legislation.
APSCo has long argued that that an overhaul of employment status
would remove the current differentiation in law between employment
status for rights and taxation and despite today’s judgement an overhaul
of employment status remains overdue. A review would provide greater
clarity regarding which category of worker is more vulnerable and, as
a result, requires protection, and who is less vulnerable and doesn’t
require the safeguards provided by legislation such as the AWR.
We were disappointed to hear from BEIS that the initial review had
received a ‘lukewarm reception’ from businesses. The need for AWR
reform and employment status review is an issue that simply won’t go
away and we expect this to remain on the recruitment sector’s agenda
this year.

Right to Work
With a deal now reached between the EU and UK there is some clarity
in relation to international recruitment and right to work. We know that EU
nationals already settled in the UK and planning to live and work in the
country can do so as long as they have obtained a Settled or
Pre-Settled Status visa under the EU Settlement Scheme. While the
deadline to apply for this is 30th June 2021, there will be a level of
nervousness from employers to bring workers on board if they haven’t
seen their EU settlement status. As such we do expect to see an
increase in requests for this information ahead of the summer deadline.
Beyond those workers able to apply for EU Settlement Status, the ability

to tap into the flexible European workforce remains a key priority for the

employment arena. However, with the need for an employer sponsor
and other caveats to secure work in the UK, our attractiveness to the
highly skilled contractor market will dwindle. The government must
introduce a new entry route in the points-based system, which enables
high-value independent self-employed professionals to come to the UK
and fill skills shortage vacancies on a project-by-project basis. APSCo
will continue to lobby government on this issue and we expect there
to be further considerations in this regard for staffing firms towards the
second half of the year.

Compliance across the supply chain
Recruitment frameworks are becoming more prescriptive about
compliance and this trend will only continue in light of the above
challenges. End clients are feeling the pressure from the government
to know that their supply chain is compliant – and this pressure is being
pushed down to partner businesses, including recruiters.
However, this does provide an opportunity for staffing companies. With
employers in need of compliant partners, the ability to demonstrate that
your business operates in line with the latest requirements and has the
legislative knowledge either internally or through a connection with an
external association such as APSCo, will be a valuable USP.
There will need to be an investment both financially and time wise from
staffing companies. Consultants will require training to understand
the rules they are expected to follow; there is training available that
is tailored for recruiters themselves – including APSCo’s Essential
Recruitment Compliance course. This is particularly pertinent with
contractor recruitment and sales staff and their managers can by highly
incentivised by compliance targets as part of commission and bonus
schemes.

Turning compliance into a positive
Ensuring compliance within the recruitment sector is multi-faceted and
time consuming, but I genuinely believe that it is a real selling point for
recruiters and will only become more valuable over time. Those able to
strategically sell their compliance knowledge and processes will have a
competitive advantage in 2021 and beyond. n
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