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ACT NOW

Crawford Temple, CEO and founder
of Professional Passport, calls on
recruiters to take note of the Criminal
Finances Act.

IR35 & MORE
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Recruiters play an important role in the job market, connecting employers with potential
employees. However, with this important role comes a responsibility to ensure that their
actions do not facilitate illegal activities.

The Criminal Finances Act was introduced in 2017 with the intention of increasing
accountability and transparency and contains far-reaching provisions that impact
recruiters. The most significant provision is the “failure to prevent the facilitation of

tax evasion”. Essentially, this means that an evasion”. Essentially, this means that an
organisation, recruitment agency or contractor will be guilty of a criminal offence if an
employee or associate facilitates tax evasion for a client, even if senior management
was unaware of this transaction.

Failure to comply with the legislation can result in severe financial penalties, reputational
damage and even criminal charges. Therefore, recruiters must take proactive steps to
identify potential risks, implement due diligence potential risks, implement due diligence
processes and provide training and awareness to their staff members.

The off-payroll legislation has seen a rise in the number of disguised remuneration
schemes masquerading as umbrella companies. It means that it has never been more
important for recruiters to be alert to the antics of tax avoidance schemes and recruiters
have a responsibility to operate ethically and legally. >
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Red flags to be aware of:

® Are you seeing a significant increase

in the number of contractors moving to
one particular so-called “umbrella” firm?A
plethora of workers moving around should
raise alarm bells. Ask questions and carry
out checks.

® Be alert to the two payment pay trick.
With a rise in tax avoidance and disguised
remuneration schemes, recruiters and
contractors need to be on their guard

and be aware and wary of any provider
offering them two payments for each

pay run. Generally, the first payment will
be applied at National Minimum Wage
and taxed through PAYE and the second
will have no tax applied and could be
called a variety of names such as an
advance or a loan. These offerings lure
the unsuspecting in with the promise of
much higher-thanexpected returns, often
over 80 per cent but don’t be fooled. When
these anomalies are discovered by HMRC
it could be the contractor, who has to pay
the missing tax that is owed.

6 I
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What can recruiters do?

® Choose an accredited provider — all
recruitment firms should take action to
ensure that their consultants only refer
contractors to firms on a carefully vetted
PSL.

® Put in place effective policies and
procedures to deal with any incentives
that their staff might be offered by
intermediaries in exchange for referring
contractors to them.

® This could include things like requiring
all employees to sign a declaration that
they will not engage in tax evasion and
setting up a whistleblowing policy so that
employees can report any suspected

tax evasion. Moreover, if any recruiter is
paid an incentive to introduce contractors
to a tax avoidance scheme, they are

also breaking GDPR rules by sharing
confidential information.

® Report any suspected tax evasion

to HMRC.This is important as it allows
HMRC to investigate the matter and take
action if necessary. >
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If a recruitment agency is found guilty of an offence under the CFA, it could face a fine
of up to £250,000. In addition, the directors of the agency could be disqualified from
being directors of a company.

No firm can afford to turn a blind eye to tax evasion practices that might be

taking place within their organisation. A business will only have a defence against
prosecution if it can show it has demonstrable adequate prevention procedures in
place.

Although it is yet more red tape for compliant businesses to contend with, the Criminal
Finances Act exists to stamp out dubious Finances Act exists to stamp out dubious
and unethical practices and goes some way towards levelling the playing field for
everyone.

Exemplary employment practice is essential throughout the whole recruitment
supply chain and compliance should be at the heart of every recruitment agency and
embedded in its company culture as a priority. Compliance should not be a back-
office function and clear policies, processes and qualified staff on board are critical to
operating compliantly. M

“Although it is yet more red tape for compliant
businesses to contend with, the Criminal Finances Act
exists to stamp out dubious and unethical practices and
goes some way towards levelling the playing field for
everyone.”
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COMPLIANCE
RIGHT NOW

Supply Side: Is my agency at risk
from the activites of my umbrella
PSL and how di | Check?



Let’s begin with a simple question:

“How do | conduct due
diligence on the umbrella
companies that my agency
uses?”

In what should be a straightforward answer, from
speaking to, and working with, agencies over many
years, the answer isn’t always common.

For example, how frequently should you audit; how
can an audit on day one secure the supply chain
on day two; how do | know the umbrella is being
honest with their answers? The list continues.

One question does however drive to the
heart of the issue;

“Where does the liability for my agency
originate when using outsourced payroll
providers and Umbrella Companies?”

The answer: Most frequently, it originates
from how payroll is processed. >




The answer to our question will be published
Monday the 10th of July at 10 AM on our
LinkedIn Account

https://www.linkedin.com/company/saferec

By understanding, assessing and auditing
payroll processing you are able to account
for risks such as POTAS, The Criminal Fi-
nances Act as well as the potential future
implementation of third-party debt transfer
alerted to in the recent (see link at end). In
essence, the only way to ensure that your
agency and your clients minimise liability is
to audit your Umbrella’s Payroll in real-time.

Regrettably, whilst reviewing your PSL’s
processes and policies is extremely vital and
plays an important part, it is not sufficient

to establishing complete assurance of the
payroll processes. In the modern world, with
Al tools that can instantly write contracts

and policies, it has become easier to pass
these standalone checks thereby giving you
a false impression of compliance. As always,
when technology advances to outpace your

compliance framework, it is time to use
technology to protect yourself.

How is this done?

Consider SafeRec Certified Umbrella
Companies — The future of Payroll Compliance

SafeRec is a UK-based compliance and
technology company that has developed an
ecosystem for businesses operating in the
temporary worker industry.

Building on this ecosystem, on 12th June,
SafeRec launched the First Real-Time
Umbrella Company Certification designed
with Recruitment Agencies in mind.

SafeRec achieves this by mandating

certain procedures which all umbrellas

that seek the SafeRec Certification must
adhere to. By engaging with these certified
Umbrella Companies, your agency is offered
transparency, certainty, tax mitigation — at no
cost. >



https://saferec.co.uk/
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“The work that SafeRec is doing for the industry is ground-
breaking. Manual verification will always play a part in
securing compliance and protection for agencies and

hirers, but the introduction of a future-proof tech platform
revolutionises the speed, accuracy and scalability of
compliance.” Rhys Thomas, MD of WTT Legal

How is this achieved?

SafeRec has developed a proprietary
technology platform to forensically audit
Umbrella Companies by constantly verifying
each and every payroll processed, all
designed with agencies and their clients in
mind.

To be Certified, each Umbrella Company
needs to embrace transparency and
forensic auditing at five different levels
that allows no room for anything other than
compliant and ethical practices for your
supply chain:

® All payslips and statements processed
by a certified umbrella company must
be audited by SafeRec (Umbrella PAYE;
CIS; PEQO... no exceptions

® SafeRec must obtain all payslips

and RTls at source so they can'’t be
altered. (e.g payslips and reconciliation
statement are received directly from the
Payroll software via API),

® All audited documents are cross
referenced with RT| Reports sent to
HMRC each month.

® The umbrella must undergo an
extensive compliance review by
SafeRec’s partners, WTT Legal, a
regulated Law Firm, specialising in

the temporary worker industry. Here

all policies, contracts, background
company data and control systems are
audited up front and again at periodic
intervals over time.

® All of the umbrella company’s agency
clients (including you!) receive a monthly
report where they can transparently
review what has been audited.

By following this process, SafeRec ensures
that there is no room for Tax Avoidance

or unethical practices. Your agency will
receive a report confirming the same.

Why is the solution designed for
Agencies?

Sebastien Sauca, the Co-founder and
CEO of SafeRec and former Sales Director
of a temp recruitment agency, decided

to design a solution after noticing that
organisations conducting compliance
checks could not overcome 2 fundamental
hurdles for agencies to fully trust them:

® All existing compliance checking
processes are between the auditor/
assessor and the Umbrella Company;
Results are never reviewable by
recruitment agencies or workers.

® Tax liability for agencies and workers
originate from how payroll is operated.
® Therefore, what is currently being
reviewed/assessed/audited does not
include areas where the potential tax
liability originates.

The natural step was to design a
solution that was fully automated

and where agencies could check at
anytime, what has been audited, how
and have access to the result details.

WTT continues to play an integral part

in the development of the certification
process, with their own experience of

what the agencies they work with want

to see. Rhys Thomas, MD of WTT Legal
commented “The work that SafeRec is
doing for the industry is ground-breaking.
Manual verification will always play a part

in securing compliance and protection for
agencies and hirers, but the introduction of
a future-proof tech platform revolutionises
the speed, accuracy and scalability of
compliance. SafeRec, like us, are motivated
to see real and sustainable change in the
industry and the developments that are
planned for the certification are profound”. >
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A certification that ensures compliance
rather than just promising it

Imagine a world where...

When you use a certified umbrella company, the
certification body sends you a breakdown of all
audits conducted on payslips and reconciliation
statements for the candidates they paid.

Imagine if all audits were cross-referenced with
RTls sent to HMRC before you received the
report.

IR35 & MORE 12 s

For more information about
SafeRec: https://saferec.co.uk/

For more information about WTT
Legal: https://wttgroup.co.uk/

List of SafeRec Certified Umbrella
Companies: https:/saferec.co.uk/

certified-umbrellas

Link to the government
consultation: “Tackling non
compliance in the Umbrella
Company Market”

Imagine if the report was sent automatically to
the email address of your choice, without any
need for action on your part.

More importantly, imagine if, as for all certifications,
the cost was borne by the organisation being
certified (the umbrella) and not its client (you!)

This is exactly what happens when you work
with SafeRec Certified Umbrella Companies. &



IR35 & MORE 13

Non-compliance across the umbrella market is a growing concern for the recruitment
sector. Whilst umbrella companies perform a valuable role in the supply chain,
unfortunately, not all operate compliantly. For that reason, APSCo has long called

for regulation of the umbrella sector. We therefore welcome the HM Treasury (HMT),
HM Revenue & Customs (HMRC) and the Department for Business & Trade (DBT)
consultation on how to better regulate, and ultimately prevent, umbrella non-compliance.

But what does this mean for recruitment businesses?
The consultation

While it is a complex issue, as a summary, the consultation proposes regulation as a
two-stage process:

® Defining what an umbrella company is
® Determining the minimum legislative requirements of umbrella companies

The initial stage will be fundamental to driving any changes. There is no current
statutory definition of these businesses; HMRC describe them as a company that
employs temporary workers to work for different end clients. >
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There are advantages and disadvantages to both definitions and, at time of writing,
insight from those across the supply chain is being sought to ensure an informed
decision is made. However, it is clear that the definition must be sufficiently broad to
capture the nuanced roles the umbrella companies play in the supply chain.

We welcome the government’s proposal to regulate umbrella companies through
expanding the remit of the EAS, which already regulates recruitment companies,
provided that the EAS have sufficient resources for this additional remit. We believe
that the EAS should adopt a reactive and proactive approach to enforcement in the
umbrella sector.

While the definition of umbrella companies will dictate how regulation is introduced,
the consultation has outlined how the government plans to tackle non-compliance
— and unfortunately, there are some recommendations that will be of concern for
recruiters.

Regulation and recruitment firms

Looking at the detail that is currently available, the focus on defining an umbrella
company into law is something that needs further clarity. There are a range of nuances
that impact the role these firms play in the supply chain. Although the consultation does
highlight plans to define in legislation how recruitment businesses can engage with a
worker, the information shared suggests that this is largely the existing models of supply
being written into legislation. We are however pleased to see that the Government

is looking to set statutory compliance standards which are in line with our initial
recommendations last year. >
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There are also three strategic options proposed for preventing tax non-compliance
within the umbrella company market aimed at changing the incentives and behaviours
in the temporary labour market.

Option one mandating due diligence; due diligence is already a part of most staffing
firms’ processes, often requiring an umbrella to be audited by an accrediting body. In
order to be effective, the mandated process would need to be prescriptive as to exactly
what a thorough due diligence process would look like.

We are concerned with option two, the potential for the transfer of debt to the recruitment
business (where the umbrella company is unable to discharge the tax liability) and the
possibility of the staffing firm being deemed the employer for tax purposes akin to the
IR35 regulation which would certainly be a concern for recruitment businesses.

Just as we highlighted previously with off-payroll working rules where unpaid duties
are passed on to recruitment businesses, this option would be unjust for the staffing
sector and would put an unfair amount of financial burden on firms. In many instances,
recruiters would be facing financial penalties for actions or decisions that they have had
little to no control over.

Aside from this, we believe that this approach would in fact embolden non-compliant
umbrella companies, rather than discourage them. If the risk and burden are passed
on to others in the supply chain, there is no reason for these firms to change tact.
While we are working with our members to inform policymakers of this oversight in the
plans, should this option be pursued, we may see recruitment businesses choosing not
to engage umbrella companies in their supply chains in view of the risk of a tax debt
transfer.

Option three may be a practical solution to address the risk to the recruitment business of
a non-compliant umbrella company and the transfer of the tax liability to the recruitment
business. However, it somewhat defeats the object of why most recruitment businesses
engage with an umbrella company, which is to perform the payroll function. It may also
cause confusion where the worker has a deemed employer for tax purposes and a
different employer for employment rights. Further, where the recruitment business is
responsible for tax purposes there may be limited benefits for engaging an umbrella
company in the supply chain. >
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Recruitment company risk

Note that in all of the above, the onus, risk and responsibility lies with the recruitment
firm, not the umbrella company, an issue which we believe needs to be addressed.

If the non-compliance lies with umbrellas, then action should be taken against these
businesses, not recruiters.

The consultation also addresses the employment allowance and flat rate scheme which
are simple to use and rely on self-assessment making them more easily subject to
abuse by mini umbrella companies: making it mandatory for a UK director to be in place
to be eligible for the employment allowance. These proposed measures, in particular
the requirement for a UK director to be in place, are a step in the right direction towards
transparency and accountability.

The actions of a few unscrupulous umbrella firms have already impacted the reputation
of the sector. We don’t want to see this extend into the financial, reputational and
operational risks for recruitment businesses where they have no control over the actions
of the umbrella company.

A compliant future?

Whatever the final outcome of the consultation, it is a promising sign that HMRC is
taking a carefully considered approach to an issue which — given the significant number
of initial responses to the consultation last year — is a prime concern for the recruitment
supply chain. It’s clear that the Government is being ambitious in its plans to tackle the
unscrupulous behaviour of a few rogue umbrella companies, but any such changes
should not be to the detriment of recruitment businesses. B
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Five years have passed since the
implementation of the Criminal Finances
Act, yet it remains challenging for many
agencies to understand the true impact of
its provisions. More and more agencies

are seeking to grapple with their own
compliance policies to account for the act,
but the prospect of a third-party debt transfer,
as outlined in the government’s recent
consultation, makes it essential for business
owners, senior managers, and shareholders
to truly comprehend the reality behind
commonly heard terms such as “Unlimited
Fines,” “Reputational Damage,” and “Strict
Liabilities.”

Risks for your agency

There is no doubt that the introduction

of the off-payroll working rules in 2021
significantly changed the landscape for both
the temporary recruitment and umbrella
industries. Reactive blanket banning of PSCs
by hirers, pushed an entire market towards
alternative models, including the unintended
consequences- avoidance vehicles.

Recruitment agencies had to make
adjustments and consider either processing
payroll internally — a cumbersome task

— or engaging with third-party payroll
software. Options such as Umbrella PAYE,
PEO, Payroll Bureau, and Joint Ventures
all come with their own advantages and
disadvantages, particularly as each adds a
new layer to the supply chain that must be
vetted and audited on an ongoing basis.

1. Your current legislative risks

As a recruitment business or an end client,
supply chain transparency must take into
consideration;

® The intermediary’s legislation
(Off-Payroll working)

® POTAS (Promoters of Tax
Avoidance Schemes)

® The Criminal Finances Act 2017

These legislative provisions were
implemented, in part, to ensure that
companies such as recruitment agencies
take a more active role in preventing tax
evasion and the promotion of mass marketed
tax avoidance schemes. No longer is turning
a blind eye an acceptable practice and it is
incumbent on agencies to play an active role
in mitigating these practices from their supply
chain. Understanding the operations of your
suppliers is therefore crucial to avoiding
unlimited penalties. >
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The requirements here are more extensive than the space available in this short
article. Therefore, over the coming weeks, we will be publishing more focussed
summaries on the provisions above and the practical steps you can take to mitigate
risk for your business.

2. Your potential risks in the future

You may have noticed that the government has released a new consultation on how
they intend to regulate umbrella companies. Within this, they make it clear that they
are exploring third-party debt transfer as a solution.

Third-party debt transfer means that your agency could be responsible for the

debts of a non-compliant umbrella company if the money cannot be recovered from
the umbrella itself. In short, your agency can become liable for the actions of the
umbrellas on your PSL, if they are found to be non-compliant, thereby extending the
provisions already in place under the Criminal Finances Act.

It goes without saying that in the coming months (not years), recruitment agencies
will face greater pressure to take action. As this becomes more reaching, we will
continue to see M&A activity focus on these issues. Therefore, if you want to protect
the valuation of your company, compliance and risk mitigation in your supply chain
is imperative. The level of risk will soon reach a critical threshold. Risk management
must now be an essential part of every good entrepreneur’s manual and BAU for
agencies and end-hirers operating in this space.

3. Sustainable options for resolving Tax liability

It sounds like only bad news, but don’t worry, there is light at the end of the tunnel.
Technological advancements offer viable options, as recognised by the government in
their most recent consultation: >
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“The government is aware of innovative
tools available to help workers and
employment available to help workers and
employment businesses to assess the
compliance of the umbrella companies with
which they contract and recognises the
value that they can provide.” (Tackling non-
compliance in the umbrella company market
Consultation, June 2023).

The development of new technologies
offering agencies the possibility to work with
Umbrella Companies that are audited in
realUmbrella Companies that are audited

in realtime on each payroll, while providing
an automatic audit report to recruitment
businesses is without a doubt the future and
the way forward. The world where Umbrella
Companies will prove in real time that they
are compliant is the only way for an agency
to trust their supply chain and will allow
them to refocus 100% of their resources on
growing their business.

The most recent and popular example is
the launch of a Certification for Umbrella
Companies where Certified Umbrellas
are audited in real-time by SafeRec. The
important ways in which the process
mitigates risk for agencies are as follows.

For the purposes of the list below, assume
Umbrella Ais on your PSL;

® All Umbrella A’s worker’s payslips
and statements are audited in real-
time, on every pay run. Whether that
be weekly or monthly, every payslip
for every worker is audited at source
directly from the Umbrella’s payroll
software.

® A compliance report is then shared
with both you and the worker, without
the intervention of the Umbrella, to

ensure you have a truly independent

IR35 & MORE 20 s

analysis of the workers being supplied
to you by Umbrella A.

® Each month, Umbrella A’s RTI data
is cross-referenced with each payroll
to ensure that they have paid the full
amount of PAYE.

® As part of the reporting you are able
to independently verify that all workers
supplied to you via the umbrella

are included in the audit, meaning
avoidance and mini-umbrella activity
cannot exist in the supply chain.

® Umbrella A’s processes, policies
and contracts are reviewed by WTT
Legal, on an ongoing basis, to seek
indicators of avoidance and flags of
non-compliance.

4. What should you do now?

Explore your options and review your
strategy to audit Umbrella Companies.
However, proceed with caution. Compliance
has become a buzzword in 2023, and

many organisations have emerged

offering to audit, review, and assess your
umbrella audit, review, and assess your
umbrella providers. In some instances their
processes can be vague and lacking in
transparency. Whatever solution you decide
to engage with, make sure you understand
the processes, what has been done, and
that the results of the conducted activities
are transparently communicated to you. The
only way to truly trust that the supply chain
has been reviewed fully is to be able to
verify what has been done!

In the upcoming issue of Global Recruiter
Magazine, we will provide you with concrete
figures regarding the potential liability you
may face due to non-compliance and the
number of workers involved. &

“The only way to truly trust that the supply chain has
been reviewed fully is to be able to verify what has

been done!”
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Fast forward 17 years to 2017 and IR35’s newer
version, the off-payroll legislation, was rolled

out into the public sector and subsequently four
years later in 2021 to the private sector. The new
legislation would now see hirers responsible for
assessing the status of its freelance workers.

But let’s not forget that both the original and
newer legislation around IR35 were devised to
counter tax avoidance as the Treasury believed
and still believes it is missing out on some
millions of pounds into the coffers. It is somewhat
ironic then that the very legislation that was
introduced to clamp down on tax avoidance has
given rise to a proliferation of tax avoidance
schemes that have seen the government miss
out on billions of pounds that they will not get
back.

The introduction of the off-payroll legislation saw
many firms blanket banning the use of limited
company contractors. This, in turn, saw many
contractors turning to umbrella working. And,
along with the prominence of the contingent
workforce has come a proliferation of regulation
and legislation as policymakers seek to catch
up with an ever-evolving 21st-century working
landscape.

Sticking plaster

Over the years, a raft of legislation has been
applied ‘sticking plaster’ fashion which has failed
to address the inherent issues and challenges
that the flexible working market faces. Non-
compliance and enforcement have not been
addressed rigorously enough so that in a
commercially competitive environment non-
compliance has won out.

Off-payroll working has resulted in many workers
operating through a new structure to them, the
umbrella company. There are many examples
where workers clearly do not understand the
arrangements and they have been hoodwinked
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into signing up for schemes that are not
compliant and are disguised remuneration
schemes purporting to be umbrellas.

And HMRC is not taking swift enough action to
shut down these schemes which are allowed to
thrive. Current enforcement strategies are not
working and simply serve to incentivise non-
compliant offerings. HMRC holds all the data it
needs to find the perpetrators of such schemes
and take action.

But thankfully, today, the industry seems to be
accepting that the importance of a compliant
supply chain is critical to ensuring that the
highest standards are being met. However,
pressure continues to mount as recruiters
grapple with their short-term business needs
which means that some are being lured into
business opportunities that are simply illegal.

Do you smell a rat?

If recruitment companies see a sudden increase
in workers operating through a specific provider,
that could signal that something might be awry
and should prompt recruiters to take steps to
conduct detailed checks to establish that the
provider is compliant, accredited and operating to
the highest standards. Professional Passport is
happy to assist recruiters with these checks.

Avoid third-party sellers and sales lead
generation companies

Many of these firms appear to look like compliant
businesses by fronting their offering with an
accreditation seal of approval. They tend to offer
significant financial incentives to recruitment
consultants for introductions, regularly offering
around £400 each. With umbrella charges
typically equating to around £20 per week, it is
difficult to understand how these large financial
incentives can be offered through standard
compliant offerings. >
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Many of the ‘high return’ models operate
significantly higher charges whilst at the same
time offering higher take-home pay for workers.
Where compliant tax arrangements are used,
the take-home pay from providers will be broadly
the same, the only difference being where the
charge varies, which should only result in a few
pence difference to a worker.

Avoid the ‘ghost’ system

In a ‘ghost’ system, providers seemingly operate
compliant offerings with many workers engaged
by a standard umbrella-style arrangement.
Contracts bear all the hallmarks of a compliant
offering but hide a separate offering that is only
offered to workers who express a desire for
higher returns.

The offerings typically fail to provide workers with
pay slips or other communications relating to the
breakdown of pay so that these would have to be
requested by the recruitment company directly
from the provider. The examples provided do not
reflect the reality of the arrangements and are
designed to mislead.

HMRC holds the appropriate data that would
make it easy to pinpoint non-compliant schemes
but still it would appear that the Government is
avoiding pursuing the promoters of these corrupt
schemes and persists with what we consider

a flawed strategy of seeking recovery from the
workers.

Working with a compliant umbrella firm that
has passed a rigorous and robust accreditation
process will give recruiters peace of mind and
assurance that they are operating above board.
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Professional Passport’s terms include:

® A ban on the use of third-party sellers,

lead generation or outsourced marketing
arrangements. Providers must operate using
their own in-house teams. Failure to adhere
to this would see a provider’s approved status
immediately revoked.

® Confirmation that all income has full PAYE
applied in line with HMRC rules and none

of the following solutions are offered: Gross
Payment Models, EDM, Pay Day by Pay Day,
Mini Umbrella, Offshore Pay.

® All leads received by the accredited
company must be handled by that company
and no lead can be passed on to a third-party
organisation that has not been subject to a full
Professional Passport compliance review.

Any breach of these terms will immediately
revoke a provider’s approved status. Market
intelligence is vital in stamping out non-
compliance and we would urge recruiters to
contact Professional Passport so that it can
continue to ensure all providers are operating
to the highest standards of transparency and
compliance.

We would urge recruiters to work only with
compliant partners that they trust and be wary

of firms that seem to be aggressively cashing

in on new upcoming legislative changes. Don’t
make snap decisions, trust your instincts and if
something looks or feels too good to be true then
it probably is. &
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DON'T SAY 'INSIDE IR35°

Recruiters should be alert to the dangers of the ‘Gross Payment
Model’ says Dave Chaplin, CEO of IR35 compliance firm IR35 Shield.

The off-payroll working legislation (“OPW”), But, wrongly used, the words ‘Inside IR35’

or ‘IR35 reforms’, rolled out to the private can open the door to a legislative loophole
sector in April 2021, having already been leading to huge agency balance sheet
embedded into the public sec-tor since April exposure and risk of criminal sanctions. The
2017. We all know the common phrase: If a vulnerability occurs when rogue umbrellas
limited company contractor is ‘Inside IR35’, seek to adopt what is euphemistically called

then payments made to their limited company the ‘Gross Payment Model’.
must be treated as employment income, just
like a salary.
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Misplaced words

Since April 2017, recruiters have used two
words, ‘Inside IR35’, as a shortcut phrase
instead of saying, “Sorry, the client has banned
limited company contractors and will only use
contractors if they are on PAYE.” The practical
reality is that the parties negotiate ‘Inside IR35’
engagements on that basis, and the contractor
either ends up on an agency payroll or works via
an umbrella.

Let’'s assume the contractor has been told ‘Inside
IR35’ via emaiil or in a recruiter advert, and the
monies for the contractor pass to an umbrella
company for processing. All appears fine. But, is
it?

Beware of the opportunistic umbrella

If the umbrella company does put the contractor
on an employment contract and correctly pays
all taxes, there are no issues. But what if the
umbrella decides to pay the contractor gross
monies to the contractor’s limited company,
sometimes referred to as a personal service
company or PSC?

In the latter scenario, the off-payroll legislation
(“OPW”) comes into play, and the umbrella
company becomes what’s referred to as the ‘fee-
payer’, essentially the entity above the PSC. The
party responsible for deducting and paying the
taxes to HMRC is the ‘deemed employer’. But,
the umbrella isn’t the deemed employer because
the client has not given a Status Determination
Statement to the worker, thereby failing to trigger
the tax liability transition mechanism in section
61N(5).

In non-technical terms, the tax liability now sits
with the client, who, if investigated by HMRC
and hit with a tax bill, will likely exercise the
tax indemnity clauses the recruitment agency
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typically signs. The client may even sue the
agency for gross negligence.

If HMRC speaks to the umbrella company,

the umbrella will state they were told the
engagement was ‘Inside IR35’ and that the client
did not give a Status Determination Statement
(SDS) to them or the worker. Therefore, the
statute dictates they must pay the limited
company gross monies.

The Status Determination Statement (SDS) is
crucial.

What is a Status Determination Statement
(SDS)?

Let’s start by saying what an SDS isn't. It isn’t the
words ‘Inside IR35'.

The updated rules in April 2021 introduced
specific changes, including the Status
Determination Statement (SDS), which was
intended to make sure in cases where the status
was ‘Inside IR35’, the onus for paying those
taxes passed down the supply chain to the party
paying the PSC.

But, there are rules for a statement to qualify as
an actual SDS, requiring the following legislative
requirements to be met:

® The SDS must contain the conclusion on the
deemed status of the worker.

® The client must have taken ‘reasonable care’
in concluding the status in the SDS.

® The SDS must explain the reasons for the
conclusion.
If all three requirements are met, and if the
SDS is passed from the client to the worker,
then the 61N(5) trigger is invoked, and
the fee-payer (the party paying the PSC)
assumes liability for the tax and not the
client. >
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Three routes to tax risk: No SDS, void
SDS, or weak SDS

There are three routes rogue umbrellas can
follow to implement a ‘Gross Payment Model’:

® No SDS: With no SDS, the rogue umbrella

pays the money gross to the PSC and claims

they were told it was ‘Inside IR35’, but no

SDS was given to the worker.

® Void SDS: The words ‘Inside IR35’ do not

qualify as an SDS. Neither does an SDS

without reasons in it. Nor one where

reasonable care was not taken.

® Weak SDS: A weak SDS could be
considered

by the umbrella and then just dismissed

and replaced with their determination that

says ‘Outside IR35’. There is no statutory

obligation on the fee-payer to follow what the

client has concluded on IR35 status.

If the umbrella pays gross monies, the client is
now unknowingly building up tax risk under the
OPW rules in the abovementioned cases. The
agency may also have committed an offence
under the Criminal Finances Act 2017 for looking
the other way and failing to prevent tax evasion.

How clients and agencies can secure
their supply chains

With this risky tax loophole now understood,
what should clients and agencies do?
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There are four options:

® The client or agency could remain the
“deemed employer, “ deduct the taxes, and
pay the PSC the net amount directly.

® The agency could run the payroll and
provide the client with an audit trail.

® The client and agency could insist on an
entire audit trail for every pay-ment using an
umbrella, proving the correct money flows
have occurred.

® Do nothing.

The first option is messy, leaving the client
open to future employment tribunal claims.
Option two removes the benefits of using
umbrellas, so option three is arguably better.
Option four is, at best, negligent and could
lead to criminal sanctions.

Never say ‘Inside IR35’ again

In all engagements, the words ‘Inside IR35’
should never be used unless accompanied
by a robust IR35 assessment that meets the
statutory requirement for being a valid Status
Determination Statement.

Also, using ‘Inside IR35’ as a placeholder for
‘payroll-only’ opens the door to non-compliance.

Finally — if there are umbrellas in the supply
chain, an exhaustive audit trail is the only way to
guarantee compliance and combat the risk that
the rogues leave you with a nasty future surprise.
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RIGHT HERE, RIGHT NOW

Sebastien Sauca, CEO & Co-Founder of SafeRec.co.uk discusses the
importance of real-time compliance.

The recruitment industry, like many others, has seen a transformation in the wake of
technological advancements over the past few years. The incorporation of compliance
technology, particularly real-time compliance, has been a game-changer. This article
delves into the evolution and impact of real-time compliance technology in the
temporary labour market, focusing on its advantages, the challenges it helps overcome,
and the need for recruitment agencies to adopt it.

The evolution of compliance technology

Over the past decade, technology has become instrumental in enhancing compliance
within the recruitment industry. Innovative solutions, sometimes using artificial
intelligence, help agencies increase their effectiveness and efficiency across their entire
organisation.

The Umbrella Company is arguably one of the hottest topics in the Temporary Labour
Market at the moment and a great example of what real-time compliance can solve.
The recent launch from the government of a consultation presents different routes

that the government is considering to regulate Umbrella Companies. One of the likely
options is the implementation of a third-party debt transfer, and this is the reason why
we have seen many temporary recruitment agencies looking more than ever into where
potential debts come from in their supply chain. And when it comes to third-party payroll
providers, the answer is nearly always about how taxes are calculated and if they are
paid to HMRC. >
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Additionally, there is always a gap when organisations talk about how compliant

they are. If it is not checkable or even auditable, it is very easy for an unscrupulous
average salesperson to say to agencies or workers what they want to hear to close
the deal. This has led to numerous umbrella companies being implicated in operating
tax avoidance schemes over the past decade.

Real-time compliance now addresses directly the issue that recruitment agencies face
by auditing all payments made by third-party providers such as Umbrella Companies
and ensuring all taxes have been paid to HMRC. This is what was launched in June
by SafeRec with their Umbrella Certification (https://saferec.co.uk/saferec-umbrella-
certification).

The power of real-time compliance

Real-time compliance is an innovation that offers a solution to all challenges.
Systems, where rules are monitored and enforced in real-time offers significant
advantages. When coupled with transparency and third-party verification, it makes the
whole process bulletproof.

Any attempt to circumvent compliance becomes impossible, as the system operates
as operations happen. The third-party verification offers an additional layer of
oversight, ensuring that the company is operating within the law and that workers are
paid correctly and their taxes properly handled. >
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Temp recruitment agencies’ challenges and technological solutions

In 2023, recruitment agencies face a series of challenges and are being asked to
comply with more laws and regulations than ever before.

Technology is offering solutions to mitigate these regulatory burdens. Numerous
tech platforms assist agencies with onboarding processes, branding, sales activities,
compliance requirements, and business protection against tax liabilities. These
platforms, by leveraging Al and real-time data, are enabling recruitment agencies to
operate more efficiently and effectively.

In the temporary labour market, technology helps to monitor and adhere to rules and
regulations on an immediate, ongoing basis. Digital tools can automatically track work
hours and payments, ensuring that temporary workers are compensated fairly and in
accordance with tax and employment laws.

What should you do as an agency?

As we’ve explored, the power of real-time compliance and technology is
transformative for the temporary labour market. Technology enhances efficiency,
fosters transparency, and increases accountability in an industry that desperately
needs it.

Recruitment agencies need to embrace partnerships with tech companies to navigate
the changing landscape successfully. By harnessing the power of technology, these
agencies can not only ensure compliance but also streamline their operations and
make more informed decisions.

Technology touches every aspect of recruitment. It has revolutionised sales and is now
making a significant impact on the compliance side of operations. Agencies that fail to
adapt to this tech-driven landscape may find themselves at a significant disadvantage.
So it’s high time for agencies to explore and adapt to the technological revolution.

The future of recruitment lies in technology, and the time to explore is now. |
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It is a fundamental human right to work, to derive purpose and reward from your labour,
to advance and contribute to society. The United Nations Universal Declaration of
Human Rights states everyone has the right to work, to free choice of employment,

to just and favourable conditions of work and to protection against unemployment.
Everyone, without any discrimination, has the right to equal pay for equal work.

It is only a relatively recent concept to regulate entry into countries, the UK introducing
the Aliens Act in 1905. Before then you could come and go with ease onto these shores.
The Act targeted “undesirables” and granted the new common status of British subject.
It was a response to the worldwide mass movement of people seeking opportunity with
the commensurate skill and drive, and escaping poverty and persecution. It reflected
the growing tensions in the world and anti-immigrant sentiment. The 1905 Act also
introduced the right to work checks. It became a criminal offence to employ anyone
unless they had permission to live and work in the UK. There were on the spot fines

of £2,000 payable by employers for each illegal employee. That is about £17,000 in
today’s money.

Current penalties

The penalty for employing illegal workers currently is that you could be sent to jail for
5 years and pay fines (£20,000 per illegal worker) if you are found guilty of employing
someone who you knew or had “reasonable cause to believe” did not have the right to
work in the UK. >
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This includes, if you had reason to believe that (a) they did not have permission

to enter or remain in the UK, (b) their leave had expired, (c) they were not allowed

to do certain types of work, or (d) their papers were incorrect or false. With the
sophistication of forgeries and Al generation, the last category is an increasing risk.
lllegal working civil penalties from 1 October to 31 December 2022 in the UK totalled
£5.8 million, with 329 penalties issued and 502 illegal workers found. Employers are
named and shamed, and the penalties range between £10,000 to £75,000. A review
shows that fined employers tend to be small and in the care, hospitality, construction,
cleaning, car wash and retail sectors. This reflects sectors that have low paid staff.
That in turn reflects the value as a society we place on jobs, wages and rampant
consumerism.

There are compelling economic and social arguments for global free movement of
people. Climate change will only increase migration, the modern paradox of global
connectivity and reliance yet with increasing protectionism by individual countries,
borders and border regulation is here to stay. A further paradox, as shown by the UK
migration statistics, is that for UK companies, it is currently relatively easy to obtain
visas to employ overseas workers. The Office for National Statistics for the year
ending June 2022, showed net migration of 504,000, the highest net migration since
the Second World War and much higher than pre-Brexit levels. The issue for recruiters
and employers is cost, with the July government announcement that visa application
fees and the immigration health surcharge are set to significantly increase. >
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RTW checks

Conducting Right to Work (RTW) checks are mandatory for a UK employer, and the
current regime safeguards against illegal workers. Another issue for employers is the
complexity of the checks and changing law and guidance, the type of check required
depends on the immigration status of the employee from a British passport holder to
those with limited rights to work requiring repeat checks.

As part of recruitment, pre-employment checks, ascertaining the right to work in the
UK must be carried out in a non-discriminatory manner and on all potential employees.
The RTW must be done before the employee starts to do any work for the employer. If
the check is scheduled for the first day of employment, and the new employee forgets
or does not produce the requisite documentation, they cannot start work.

The RTW are set out under Section 15-25 of the Immigration, Asylum and Nationality
Act 2006, supported by Home Office guidance which is lengthy and regularly updated.
Employers are under a duty to stay informed and be aware of the latest guidance.

By carrying out correct prescribed RTW checks, the employer can rely on a statutory
defence to employing an illegal worker and avoid consequences such as fines or
sponsorship licence revocation and reputational damage.

In compliance with the Home Office guidance on RTW checks, there are four ways to
conduct RTW checks:

® Manual Right to Work checks
® Online Right to Work checks
® Employer Checking Service
® Digital Right to Work checks

Choosing the correct check for each worker depends on different factors, such as the
worker’s nationality and immigration status. However, an employer cannot mandate
how a worker proves their right to work, this is to avoid discrimination against anyone
(e.g. if they possess an expired passport, etc.). Employers should provide every
opportunity to enable an individual to prove their right to work. >
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Manual right to work checks

Manual checks involve meeting the individual face-to-face and verifying their physical
documentation. If this is not possible, then an online check must be carried out on the
verified Home Office website, and/or the employer must continue manually checking
different documents until they